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a 


i 

Supreme Court of the District of Columbia j 


Eric Lyders, plaintiff 
vs. 

Kay Lyman Wilbur, as Secretary of the 
Interior, and C. C. Moore, as Commissioner 
of the Genera] Land Office, defendants 


No. 52277, In Equity 


United States of America, 

District of Columbia , ss: j 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed add proceed¬ 
ings had in the above-entitled cause, to wit: j 

j 

1 Bill of complaint for injunction j 

Filed December 31, 1930 j 


In the Supreme Court of the District of Columbia, holding 

Court 


an Equity 


Eric Lyders. plaintiff 
vs. 

Ray Lyman Wilbur, as Secretary of tiie In- ■ 
terior. and C. C. Moore, as Commissioner of the 
General Land Office, defendants 



o 


52277 


To the Supreme Court of the District of Columbia , holding an 
Equity Court: j 

The bill of complaint of Eric Lyders, plaintiff herein, respectfully 
states as follows: 


That he is a citizen of the United States and a resident of the city 
of San Francisco, in the State of California, and brings this suit in 
his own right. ! 


The defendant, Ray Lyman Wilbur, is the Secretary of the 
Department of the Interior of the United States, and as such has 
charge of the administration of the laws of the United States relat¬ 
ing to the public lands; and the defendant, C. C. Moore, is the Com¬ 
missioner of the General Land Office of the United States, tfie latter 
being one of the branches of said Department of the Interior, having 
immediate charge of the matter of the administration of the public 
lands of the United States, said commissioner acting'therein 
2 under the direction, supervision, and approval of the Secretary 
of the Interior; and that each said defendant is sued in his 
official capacity as such Secretary of the Interior and Commissioner 
of the General Land Office, respectively, as hereinafter set forth. 
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III 

That by act of April 5. 1S72 (17 Statutes at Large, page 649), for 
the relief of Thomas B. Valentine, assignee of Juan Miranda, it was 
provided in substance that the claim of the said Thomas B. Valentine 
to certain lands situate within the State of California known as the 
Rancho Arroyo de San Antonio should be presented to the Ninth 
Circuit Court of the United States: that from the decision of the said 
court upon the said claim an appeal should be taken to the Supreme 
Court of the United States and that a decree in favor of the claim 
should not affect anv adverse right or title to the lands described in 
said decree but as provided by the said act— 

** in lieu thereof, the claimant, or his legal representatives, may 
select, and shall be allowed, patents for an equal quantity of the 
unoccupied and unappropriated public lands of the United 
States, not mineral, and in tracts not less than the subdivisions 
provided for in the United States land laws, and, if unsurveyed 
when taken, to conform, when surveved, to the general system 
of the United States land surveys: and the Commissioner of the 
General Land Office, under the direction of the Secretary of the 
Interior, shall l>e authorized to issue scrip, in legal subdivisions, 
to the said Valentine, or his legal representatives, in accordance 
with the provisions of this act: Provided, That no decree in 
favor of said Valentine shall be executed nor be of any force or 
effect against any person or persons; nor shall land scrip or pat¬ 
ents issue as hereinbefore provided unless the said Valentine 
shall first execute and deliver to the Commissioner of the General 
Land Office a deed conveying to the United States all his right, 
title, and interest to the lands covered bv said Miranda grant,” 


3 That the said claim of Thomas B. Valentine was duly pre¬ 

sented to the said Circuit Court of the United States, which 
said court by its decree dated the 6th day of January. 1873. allowed, 
approved, and affirmed the said claim of Thomas B. Valentine, which 
said decree was. on the 6th dav of January. 1874, duly affirmed bv 
the Supreme Court of the United States. 

That on the 17th day of December, 1873, Thomas B. Valentine 
and his wife. Maria A. Valentine, duly conveyed to the United States 
of America all their right, title, and interest in and to the said 
Rancho Arroyo de San Antonio and thereafter received from the 
United States certificates evidencing the right of Thomas B. Valen- 
tine, or his legal representative, to select 13.316 acres of unoccupied 
and unappropriated public lands of the United States, not mineral. 


That on the 6th day of January, 1927, the plaintiff. Eric Lyders, 
as assignee and legal representative in interest of the said Thomas B. 
Valentine, selected under the provisions of the aforesaid act of 1872 
a certain tract of land known as Whaler Island lying in the Pacific 
Ocean off the coast of California near Crescent City; that at the 
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time of the said selection, to wit, on the 6th day of January, 1927, 
the land so selected was unsurveyed, unoccupied, and unappropriated 
public land of the United States, not mineral in character, contain¬ 
ing three and one-half acres or thereabout. 

The plaintiff, after selecting the said Whaler Island as aforesaid, 
gave notice of his said selection and paid the fees to the United 
States land office as required by the regulations of the General 
4 Land Office, as follows, to wit: 

That he posted a notice of his said selection in'the proper 
United States land office, to wit. the United States laid office at 
Sacramento, on the 6th dav of Januarv, 1927, and posted a similar 
notice of selection on the land selected on the 9th day df January, 
1927. and commenced the publication of a similar notice of selection 
in the newspaper published nearest to the said land on the 11th day 
of Januarv. 1927. and on the 27th dav of Januarv. 1927, paid the 
filing fee of one dollar ($1.00). and in every way plaintiff complied 
with the existing rules and regulations of the General Land Office 
and the Department of the Interior in respect of such selection. 

VI I 


That thereafter, and on the 28th dav of Januarv, 1927, the Presi- 

*/ • < 

dent of the United States, under authority contained in the act of 


the act of 
the said 
all forms 


June 25. 1910 (36 Statutes at Large. 847), as amended by 
August 24, 1912 (37 Statutes at Large. 497). withdrew 
Whaler Island from settlement, location, sale, entry, and 
of appropriation, subject to any valid existing rights in and to the 
same, pending classification and legislation. 

That thereafter, and on the 12th dav of February. 

President of the United States, under authority of the two afore¬ 
mentioned acts of Congress, again withdrew the said Whaler Island 
from settlement, location, sale, entry, and all forms of appropria¬ 
tion in aid of legislation and in connection with the improvement 
of the harbor at Crescent City, California. j 

5 That thereafter, and on the 4th day of March, 1927, the 

Congress of the United States enacted a certain law known 

ft 

as Private No. 530. 69th Congress, second session, and reading as 
follows: 

“ That the Secretary of the Interior is hereby authorized to issue 
patent to the county- of Del Norte, State of California, tq Whaler 
Island, containing about three acres, in Crescent City’ Ray, Del 
Norte County, California, for purposes of a public wharf.l 

64 Sec. 2. That the Secretary of the Interior is hereby directed to 
take such action as may be necessary to carry out the purposes of 
this act.” 

VII 

That thereafter, and on the 17th day of May, 1927, Williapa Spry, 
then Commissioner of the General Land Office, rejected plaintiff’s 
aforesaid selection of Whaler Island; that thereupon the plaintiff 
appealed to the honorable Secretary of the Interior from the said 
decision and order of rejection and that the honorable Secretary of 
the Interior on the 3d day of October, 1927, affirmed the aforesaid 
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decision by the honorable Commissioner of the General Land Office 
rejecting plaintiffs aforesaid selection of Whaler Island; that there¬ 
after the plaintiff moved the honorable Secretary of the Interior 
for a rehearing of the said matter, which motion was denied by the 
honorable Secretary of the Interior on the 10th dav of November, 
1927 . 

Copies of the decisions hereinabove referred to are hereunto at¬ 
tached and are prayed to be read and considered as a part of this 
bill, and are marked for identification as follows: 

The decision by the honorable Commissioner of the General Land 
Office, dated May 17, 1927. 44 Exhibit A.* ? 

6 The decision of the honorable Secretary of the Interior 

dated October 3. 1927. 44 Exhibit B." 


The decision of the honorable Secretary of the Interior denying 
plaintiff's motion for rehearing, dated November 10. 1927, ** Ex¬ 
hibit C." 


VIII 


That thereafter, the defendants having refused and declined and 
still continuing to refuse and decline to give force and effect to the 
plaintiff's rights to the aforesaid Whaler Island by reason of his 
selection thereof, and having threatened to issue patent for the said 
Whaler Island to the countv of Del Norte. California, on the loth 
day of March. 1928. the plaintiff filed in this court his bill of com¬ 
plaint against Hubert Work, then Secretary of the Interior, and 
against Williami Spry, then Commissioner of the General Land 
Office, said suit being numbered 48087 on the equity docket of this 
court, in which bill of complaint the plaintiff set forth the matters 
and things hereinbefore appearing, and prayed that mandatory 
injunction might issue against said defendants, commanding and 
requiring that each of the certain rulings, holdings, and decisions 
aforesaid be vacated and set aside, and that the rights of the plain¬ 
tiff bv virtue of his selection of Whaler Island be recognized, re- 
spected. and given their full legal force and effect, excluding from 
anv and all consideration in determining said rights the Executive 


orders of January 28. 1927. and February 12, 1927. and the act of 
Congress of March 4. 1927. referred to in the foregoing bill of com- 
plaint, and that said defendants and each of them might be enjoined 
from issuing and delivering patent to the said Whaler Island to 
Del Norte County, or to any person other than the plaintiff. 
7 And plaintiff says that thereafter the said defendants filed 
a motion to dismiss said bill of complaint for injunction, and 
the said cause came on for hearing upon said motion to dismiss and 
was argued by counsel, whereupon, this court, holding an equity 
court, on the 30th day of April. 1928. entered a final decree awarding 
injunction, in the words and figures following, to wit: 

44 This cause having come on to be heard on the motion of the 
defendants to dismiss the bill of complaint herein filed, and hav¬ 
ing been argued bv counsel, and the court having.been fully ad- 
vised in the premises, it is, by the court, this 30th day of April, 
1928. adjudged and ordered that the motion to dismiss be and 
the same is hereby overruled; and, the defendants electing to 
stand on their motion to dismiss, upon further consideration there¬ 
of, it is. this 30th day of April, 1928. adjudged, ordered, and 
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decreed that the defendants, as Secretary of the Interior and as 
Commissioner of the General Land Office, respectively, their succes¬ 
sors in office, and all j>ersons claiming to act under their authority 
and control, or the authority and control of either of them, be, anil 
they are hereby, permanently restrained and enjoined from cancel¬ 
ing or rejecting plaintiff's location of a tract of unsurveyed land, 
known as Whaler Island, in the harbor of Crescent City. California, 
being approximately in section 33, T. 16 X., R. 1 W., II. M., Cali¬ 
fornia, known in the General Land Office of the United States as 
Sacramento 017260, on account of or by reason of any onjler, ruling, 
holding:, or decision, mentioned and complained of in j:he bill of 
complaint herein, and from issuing a patent to the said Whaler 
Island or any part thereof to the county of Del Xorte. California, 
pending final determination by the defendants of the rights of the 
plaintiff to the said island, as prayed in plaintiff's bill of jcomplaint. 

“It is further adjudged, ordered, and decreed that the said de¬ 
fendants. their successors in office, and all persons acting 1 Hinder the 
authority or control of them, or either of them, in giving full legal 
force and effect to the plaintiff’s said selection and locatibn of said 
land and in disposing thereof, shall exclude from consideration the 
Executive orders of January 28 , 1027. and February 12, j1927, and 
the act of Congress of March 4. 1927, referred to in the jplaintiff's 
bill of complaint, all as prayed therein. j 

S And it is further adjudged, ordered, and decreed that the 

plaintiff may have and recover his costs herein of the defend¬ 
ants, the same to be taxed by the clerk of the court. j 

(Signed) J enxixgs Bailey. 

;i -Justice.'' 

IX I 


And plaintiff says that, as appears in said decree, the defendants 
in said equity cause numbered 48087 duly noted an appealifrom the 
foregoing decree to the Court of Appeals of the District ojf Colum¬ 
bia, and the same was duly allowed and the mandatory portion of 
said decree stayed, pending appeal, and the said appeal wits in due 
course perfected. Plaintiff further says that while the ckiuse was 
thus pending in the Court of Appeals of the District of Columbia 
the defendant in said cause, Hubert Work, resigned as Secretary 
of the Interior, and one Roy O. West was appointed as Secretary 
of the Interior in his place and stead, and plaintiff says;that the 
said Roy O. West, upon motion in that behalf made in the Court 
of Appeals, was duly substituted in said cause in the place ajnd stead 
of the said Hubert Work. 

1 

X 


Plaintiff further states that briefs were filed on behalf j of both 
plaintiff and defendants in said cause in the Court of Appeals, and 
said appeal was duly argued by counsel for all parties, whereupon, 
on the 4th day of November. 1929. the Court of Appeals of Ithe Dis¬ 
trict of Columbia handed down its opinion affirming the aforesaid 
decree of this court, and ordered, adjudged, and decreed that the 
decree of the Supreme Court of the District of Columbia! in said 
cause be affirmed with costs, and that the plaintiff I recover 
9 against the said appellants, Roy O. West, as Secretary of 


1 
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the Interior, and William Spry, as Commissioner of the General 
Land Office, five dollars for his costs therein expended and have 
execution therefor. 

XI 


Plaintiff further states that counsel for the appellants and also 

counsel for the appellee then noticed, for the first time, to wit, upon 

the handing down of said opinion, that through inadvertence the 

defendant herein. Ray Lyman Wilbur, had not been substituted as 

a party appellant in the place and stead of the aforesaid Roy 0. 

West, and that the defendant herein, C. C. Moore, had not been 

substituted as a party appellant in the place and stead of the said 

William Spry. Whereupon, motion for the substitution of the said 

Ray Lyman Wilbur, defendant herein, in the place and stead of 

Rov O. West, as Secretary 7 of the Interior, and for the substitution 
* » & 

of C. C. Moore, defendant herein, in the place and stead of William 

Spry, was filed i by counsel of record for the appellants. Roy O. 

West and William Spry, and on the 14th day of November. A. D. 

1929. it was ordered by the Court of Appeals that Ray Lyman 

Wilbur, as Secretary of the Interior, be substituted for Roy O. 

West, and C. C. Moore, as Commissioner of the General Land 

Office, be substituted for William Spry as parties appellant in said 

cause. Plaintiff further shows that thereafter counsel of record for 

the said Rav Lvman Wilbur and C. C. Moore filed a motion for a 
% % 

stay of the mandate of the Court of Appeals, under Rule 24 of that 
court, pending application for certiorari to the Supreme Court of 
the United States. Plaintiff is informed and believes and therefore 
avers that the said Ray Lyman Wilbur, party appellant in said 
cause and now defendant herein, was advised by the Attorney 
10 General of the United States that the Solicitor General had 


decided not to apply to the Supreme Court of the United 
States for a writ of certiorari in said case, for the reason that said 


Ray Lyman Wilbur was not in a position to make such an applica¬ 
tion because no substitution of Ray Lyman Wilbur for Rov O. 
West was made within six months of Secretary West's separation 
from the office of Secretary’ of the Interior. Plaintiff states that 


accordingly the mandate of the Court of Appeals affirming tlie 
decree of this court of April 30. 1928, supra* was sent down to this 
court on the 3d day of February, 1930. 


XII 


And plaintiff says that thereafter he requested, through his attor¬ 
neys. that patent for the aforesaid Whaler Island be issued unto 
him. in conformity with the decree of this court of April 30. 1928, 
aforesaid, as affirmed by the Court of Appeals of the District of 
Columbia, on the 4th day of November, 1929. And plaintiff says 
that under date of December 10. 1930. he was advised by John H. 
Edwards. Assistant Secretary of the Interior, that he had that day 
approved the recommendation of the Solicitor of the Department 
of the Interior that the request made by this plaintiff, that a patent 
to Whaler Island be issued to him in conformity with the decrees 
of the courts of the District of Columbia, be denied, and that this 
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plaintiff be advised, through his attorneys, that under the circum¬ 
stances the Department of the Interior felt it to be its! duty, in ac¬ 
cordance with the mandate contained in the act of Congress approved 
March 4. 19:27. to proceed with the issuance of patent to Del Norte 
County. ; 


11 


XIII 


Accordingly, plaintiff says that the defendants have! refused and 
declined, and continue to refuse and decline, to give forbe and effect 
to the plaintiff’s rights to the aforesaid Whaler Island by virtue of 
his selection thereof as hereinabove set forth; that th^ defendants 
have refused and declined, and still refuse and decline, jo determine 
plaintiff's rights in and to the said Whaler Island, and are threaten¬ 
ing to issue patent for the said Whaler Island, and unless enjoined 
by this honorable court from so doing will doubJess issue patent for 
said Whaler Island io the county of Del Norte. California, in viola¬ 
tion of plaintiff's rights as assignee of the said Thomas H. Valentine, 
and by virtue of his selection of said island hereinabo\je set forth, 
and in utter disregard of the decree of this court of April 30, 192S. 
aforesaid, and the affirmance thereof by the Court of Appeals of the 
District of Columbia. 

XIV j 

I 

And plaintiff says that he has now completely exhausted his rights 
of appeal, review, and rehearing in said Department of file Interior 
and in said General Land Office, in respect of his claim tcj> the afore¬ 
said Whaler Island, and that no further opportunity for I hearing or 
review of the question aforesaid, or for the further assertion therein 
of his claim to said tract of land, is afforded by the regulations and 
rules of practice of said department, or by any law or act Uf Congress 
in such case made and provided: and that his only iremaining 
remedy is by appropriate appeal to the courts for relief from the 
rulings aforesaid, and which rulings, as plaintiff is advised by 
12 counsel, and accordingly avers, are erroneous in j matter of 
law. And plaintiff is advised by counsel that the; decree of 
this court in the aforesaid equity cause numbered 480S7, as affirmed 
by’ the Court of Appeals of the District of Columbia, is res (idjudicata 
against these defendants, for the reason that said decreje and the 
affirmance thereof were rendered against said defendants in their 
capacities as Secretary of the Interior and Commissioner of the 
General Land Office, respectively; or, if said decree in said equity 
cause numbered 48087 was not strictly res ad judicata, it is; neverthe¬ 
less fully determinative of the question involved herein, because the 
identical facts and the identical issues were involved, andj the only r 
respect in which said two causes are not the same is that! different 
persons are holding the offices of the Secretary of the Intjerior and 
the Commissioner of the General Land Office, respectively,. 


XV 


i 

And plaintiff say’s that by his selection aforesaid he has done 
everything necessary and proper under the rules and regulations 
of the Department of the Interior to vest in him the equitable title 

77604—31-2 ! 
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to the aforesaid Whaler Island, and he is advised by counsel that he 
is entitled to perfect his said selection and receive a patent for the 
said Whaler Island, the aforesaid act of Congress of March 4, 1927, 
to the contrary notwithstanding; and plaintiff says that if the de¬ 
fendants herein are permitted to issue to the county of Del Norte 
patent for the aforesaid Whaler Island, he will suffer irreparable 
loss, damage, and injury, for which he has no adequate remedy at 
law, and is otherwise remediless except in equity. 

Wherefore, the premises considered, plaintiff prays: 

13 1. That the process of this court issue directed to the de¬ 

fendant. Ray Lyman Wilbur, Secretary of the Interior, and 
C. C. Moore, Commissioner of the General Land Office, requiring 
them and each of them to appear and make answer unto the fore¬ 
going bill of complaint. 

2. That, upon the filing of this bill, or at such short day there¬ 
after as shall be fixed by the court, a preliminary order may issue 
herein restraining and enjoining, pendente life, the defendants, 
their successors in office, and each, every and all persons claiming to 
act under their or either of their, authority or control, from en¬ 
forcing any or either of the certain rulings, holdings, and decisions 
mentioned and complained of in the foregoing bill of complaint, 
or from canceling or rejecting the selection so heretofore made bv 
plaintiff of Whaler Island: and also enjoining and restraining the 
defendants, pendente Ute* from issuing patent to the said Whaler 
Island to the countv of Del Norte, California, or to anvone other 


, % i 

than the plaintiff: and that all necessarv orders and rules to show 


cause may l>e issued as shall be consonant with equity. 

3. That, upon final hearing, said restraining order and injunc¬ 
tion may be made perpetual, and that mandatory injunction may 
issue against said defendants, commanding and requiring that each 
of the certain rulings, holdings, and decisions be vacated and set 


aside, and that the rights of the plaintiff bv virtue of his selection 
of Whaler Island be recognized, respected, and given their full 
legal force and effect, excluding from anv and all consideration 
in connection with plaintiff s selection of the said Whaler Island 
the Executive orders of January 28, 1927. and February 12, 
14 1927. and the act of Congress of March 4. 1927, referred to in 

the foregoing bill of complaint; and that the defendants and 
each of them may be enjoined from issuing and delivering patent 
to the said Whaler Island to Del Norte County, or to any person 
other than the plaintiff herein. 

4. And that plaintiff may have all such other and further relief 
as to the court may seem proper, as the nature of his case may demand 
and require, and as may be agreeable to equity. 


Eric Lyders. 

Plaintiff, 

By C. F. R. Ogilby, 

His Attorney . 

J. Morrill Ciiamrerlix, 

Peelle Ogilby & Lesh, 

C. F. R. Ogilby, 

Attorneys for Plaintiff, 
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District of Columbia, ss: 

C. F. R. Ogilby, being first duly sworn, on oath, deposes and says 
that he has read the foregoing bill of complaint bv him subscribed 
for and on behalf of the plaintiff Eric Lyders, and that!he knows the 
contents thereof; that the matters and things therein stated upon 
his personal knowledge are true, and those therein stated upon infor¬ 
mation and belief he believes to be true. And affiant! says that he 
makes this affidavit on behalf of the plaintiff for th$ reason that 
the plaintiff is absent from the District of Columbia, i 

C. F. jR. Ogilby. 

Subscribed and sworn to before me, this 31st dav of December, 
1930. " I 

R. S. Harrington, 


[notarial seal.] 


Notary Pi$Uc, D. C. 


15 


Exhibit “A” 


United States Department of the Interior, 1 

General Land Office. 
Washington, May 17 , 1927. 

Sacramento 017260. "Iv" JWB. Script application held for 
rejection. Crescent City Harbor Commission to be advised 


Register, 

Sacramento , California. ! 

Sir: January 6, 1927, Eric Lyders, 200 Bush Street.! San Fran¬ 
cisco, California, filed application for a tract of unsurjveyed land, 
known as Whaler Island, situated about one mile E. 15° S., from 
Crescent City Lighthouse, described by metes and bounds, and as 
being approximately in Sec. 33, T 16 N., R. 1 W., H. M.j containing 
2.7 acres. j 

The application was accompanied by a photostat copy of certifi¬ 
cate E-86, dated March 28, 1874, for 40 acres, issued to Thomas B. 
Valentine under the provisions of the act of April 5, 1872 (17 Stat., 
649). The certificate is stamped “ located and patented,” and 
across the face appears an endorsement reading: “ Located on Lot 
8, Sec. 3. Tp. 37 X., R. 57 W.. 4th P. M.. Minnesota, jcontaining 
36.50 acres, by William S. Douglas, assignee, patented j November 
27, 1908, patent No. 31406.” The copy is certified undjer date of 
December 6, 1926, as evidence of a further right of location under 
the decision in the case of F. W. McReynolds (31 L. D. 259). 
16 The application was sworn to and contained allegations 
that the land is not mineral in character: that ho portion 
is claimed for mining purposes under the local customs or rules of 
miners; “that the land is not occupied or improved by ajny Indian 
and is unoccupied and unappropriated by any person claiming the 
same other than myself." j 

The application was not accompanied by the filing fee of $1, but 
this was subsequent!v paid and applied Januarv 27, 1927, receipt 
2905172. / # j 

Proof of publication of notice has been received showing that the 
form of notice given is 36 L. D., 346 was changed by the ifegister so 


i 

i 
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that instead of designating a day certain and named in the notice, 
the notice was that affidavits of protest should be filed 44 on or be¬ 
fore 30 days from the date of the first publication of this notice/ 7 
The date of first publication as given in the newspaper was Janu¬ 
ary 11: as posted on the land, January 9: and as posted in the dis¬ 
trict land office, January (5. The form prescribed leaves blanks for 
the register to insert in the notice a date that is certain, which 
** should be not later than 30 days after the beginning of publica¬ 
tion and posting." 

By Executive Order Xo. 4573, dated January 2S. 1927. that un¬ 
surveyed land known as "Whaler Island was withdrawn from set¬ 
tlement. sale, location, entry, or other forms of appropriation, sub¬ 
ject to any valid existing rights in and to the same pending classifi¬ 
cation and in aid of legislation. 

By Executive Order Xo. 45s2. dated February 12, 1927. Whaler 
Island was withdrawn under authority contained in the act ap¬ 
proved June 25. 1910 (30 St at. 847), as amended by the act of 
17 August 24. 1912 (37 Stat. 497), in aid of legislation and 
in connection with the improvement of the harbor at Cres¬ 
cent City. California. 

Prioi thereto bills had been introduced in Congress to authorize 
the Secretarv of the Interior to issue patent for Whaler Island to 
the county of Del Xoi’te. California, for the purpose of a public 
wharf, and an act of Congress was approved March 4. 1927 (Private 
530), for that purpose. 

February 8. 1927. J. J. McXamara. as chairman of the Del Xorte 
County Harbor Commission and on behalf of that commission, filed 
in your office a protest against the scrip application, alleging, among 
other things: 

First. That Whaler Island was appropriated by the United States 
Government for harbor improvement purposes on May 15, 1915, 
when Col. Thos. H. Reese. Corps of Engineers. U. S. A., approved a 
map forwarded with his report on the proposed improvement of 
Crescent City Harbor (published in House Ex. Doc. 434, 64th 
Congress. 1st session): that such map shows a proposed jetty from 
Whaler Island to station 0-00: that Whaler Island was and is a 
part of the proposed improvement of the harbor; and that the is¬ 
land was appropriated as a portion of such harbor improvement 
prior to the filing of the scrip. 

Second. That Del Xorte County has paid the sum of $245,000 
toward the improvement of Crescent City Harbor, which embraces 
Whaler Island, and that the United States had expended the sum of 
$245,000 for the improvement of said project, and that the recent 
river and harbor bill contains an item for the purpose of continuing 
the improvement. Xotice of this protest was not served on the 
scrip applicant by the protestant. 

IS The river and harbor act approved July 18, 191S (40 Stat. 

904). authorized the improvement of Crescent City Harbor 
in accordance with the report submitted in House Document 434, 
64th Congress, 1st session, subject to the conditions set forth in said 
document and required the contribution of the sum of $200,000 by 
local interests. 

The report cited in the act includes the map referred to and filed 
with the protest. 
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sand barrier 
area in the 


The conditions precedent to the prosecution of the; project were 
modified by river and harbor act September 22, 1922 (42 Stat. 
1038), in accordance with the report submitted in Rivjers and Har¬ 
bors Committee Document No. 4. 67th Congress, 2d session. 

By the river and harbor act approved January 21.11927 (Public 
560. G9th Congress), the improvement of Crescent City Harbor was 
authorized to be prosecuted under the direction of the; Secretary of 
War and supervision of the Chief of Engineers in accordance with 
the plan recommended in the report submitted in House Document 
595. 69th Congress, 2d session, and subject to the conditions set forth 
in that document. 

The utilization of Whaler Island as terminus of a 
in the event that sand movement refilled the dredged; 
harbor is referred to on page 28 of the report. j 

The scrip applicant has filed a protest against the issuance of a 
patent to the county of Del Norte, State of Californian for Whaler 
Island, alleging that the act is in no sense a grant,! but merely 
gives authority to dispose of the land in a manner not theretofore 
authorized. j 

Jeremiah Collins, on behalf of the scrip applicant, has filed protest, 
claiming that the rights of the applicant became tested at the 

19 time of the filing of the selection and cites the case of Payne 
vs. Central Pacific Railway Company (255 U. $. 228), and 

departmental decision of May 14, 1926, in the case of I Edward F. 
Smith (51 L. 1). 454); that the application of Mr. Lyflers was on 
the same footing at the time of the withdrawal of the land from entry 
as was the application of Smith in the decision above cited. 

The principle announced in the cases cited is not new. and has 
been recognized in repeated decisions by the department; and by the 
courts. 

On the authority of the Yosemite Valley case (15 Wjallace, 77), 
it was held by the department in the case of Henry A.j Bruns (15 
L. D. 170) that the filing of Valentine scrip on unsur.veyed land 
did not deprive Congress of the power to make other disposition of 
the land before it was offered for sale, nor did the United States bv 

7 | •/ 

the act of April 5. 1872, supra , enter into any contract with the 
locator or incur any obligation to anyone that unsurveyed land so 
filed on should ever l^e offered for sale. 

On the other hand, in Pavne vs. Central Pacific Railway Com- 
panv (255 U. S. 228), the land was subject to sale and disposal at 
the time the selection was filed. The land was surveyed when se¬ 
lected; the selection was admittedly valid when made; and the court 
directed that the selection be disposed of on its merits unaffected 
by the withdrawal. 

In the case of filing of Valentine scrip on unsurveyed land, it is 
necessary for the land to be surveyed, the plat filed, and; an oppor¬ 
tunity afforded prior settlers or those having any valid right to 
present their claims. It is also necessary for the scrip applicant to 
pay the location fee and adjust his scrip to the subdivisions of the 
survey as required by the act. The regulations provide that the 
register may make the adjustment if the scrip applicant fails 

20 to do so, but such adjustments are clerical and are frequently 
erroneous, through lack of sufficient information or errors in 

•the application. 
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The land is unsurveved and instructions are necessary for the sur- 
vey of the land in order that patent may issue. The official reports 
to Congress of which this department will take judicial notice show 
that the island was within the scope of the harbor improvement; 
that it has no value for agriculture, and no value except in connec¬ 
tion with the harbor; that its value as the terminus for a wharf has 
been enhanced at the combined expense of the county and the United 
States. 

The boundaries i of the land districts in California as defined by 
sec. 2256. U. S. R. S.. run ** along the ocean. 7 ’ and the plat of T. 16 X., 
R. 1 W., II. M.. approved November 6. 1856. does not include any 
islands off the shore. The appropriation act of August 31, 1852 (10 
Stat. 76. 1)1). directs the Coast Survey to survey Santa Cruz and 
other islands named therein. ** according to such plan as may be de¬ 
vised by the Commissioner of the General Land Office so that said 
lands may be disposed of under the laws of the United States.” 
The general jurisdiction of the Coast Survey to survey islands within 

20 leagues of the coast is defined in sec. 4681. U. S. R. S. 

XV) special mode of disposal of other islands in the Pacific Ocean 
has been prescribed by Congress as a part of the public land laws. 
Congress has specifically authorized this island to be patented to the 
county of Del Xorte. State of California, for the purposes stated, 
and such disposal is a continuation of the purposes for which the 
improvement of the harbor was undertaken at the expense of the 
Government in cooperation with the county. The conclu- 

21 sions reached make it unnecessary to determine whether the 
scrip filing could have been perfected in the absence of such 

disposal. 

The application ito file scrip thereon is rejected subject to the right 
of appeal to the Secretary of the Interior within 30 days from re¬ 
ceipt of notice. The scrip will be returned for delivery to the per¬ 
sons entitled thereto. Serve notice and in due time report, trans¬ 
mitting evidence of service. 

Very respectfully, 

(Signed) Thos. Havell. 

Affsistant C</m missioner. 


A. 10S31. 


Exhibit i4 B ” 


October 3, 1927. 


Eric Lyders. 44 K.” Sacramento 017260. Application to locate 

scrip rejected. Affirmed 


APPEAL FROM THE GENERAL LAND OFFICE 

This is an appeal by Eric Lyders from decision of the Commis¬ 
sioner of the General Land Office dated May 17, 1927. rejecting his 
application to locate Valentine scrip on an unsurveyed island, known 
as Whaler Island, containing approximately three acres, located in 
Crescent Citv Bav or Harbor, Del Xorte Countv, California. 

v » / mJ • 

The scrip referred to was issued under authority of 
22 the act of April 5, 1872 (17 Stat. 649). which provided that 
Valentine or his legal representatives may select, and shall be 
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allowed, patents for an equal quantity of the unoccupied and un¬ 
appropriated public lands of the United States, ijot mineral, 
* * * and, if unsurveyed when taken, to conform, when surveyed, 

to the general system of United States land surveys. 

The application to locate said piece of scrip was fiiedi in the local 
land office at Sacramento, California, January 6, 19*27. accompanied 
by the evidence required by existing rules and regulations. showing 
that the land is unoccupied and nonmineral in character. The foe 
required in connection with the location was paid January *27, 1927. 
and proof of publication and posting of notice thereof was duly 
filed. 

By Executive Orders Nos. 4573 and 4582, dated JaHilary 2S and 
Februarv 12. 1927. respectively, Whaler Island was withdrawn from 

%/ m * ^ v < ' 

all forms of disposal, subject to any valid existing rightjs in and to 
the same, under authority of the act approved June 25. 19|10 (3G Stat. 
847). as amended by the act of August 24. 1912 (37 Stat. 497). in aid 
of legislation and in connection with the improvement- ofj the harbor 
at Crescent City, California. Thereafter, by act approved March 4, 
1927 (Private No. 530. 09th Congress, second sessionJ. Congress 
granted the island to the countv of Del Norte. The act making the 
grant reads as follows: | 

“That the Secretary of the Interior is hereby authorised to issue 
patent to the county of Del Norte. State of California, jto Whaler 
Island, containing about three acres, in Crescent City! Bay, Del 
Norte County, California, for purposes of a public wharf. 

“ Sec. 2. That (he Secretarv of the Interior is herebv directed to 

*/ %/ j 

take such action as may be nec-essarv to carry out the purposes of this 
act. ! 

23 In rejecting the scrip location the commissioner held, in 

substance, that the island was in legal effect appropriated to 
the uses of the Government for purposes of harbor improvement 
prior to the filing of the scrip, its utilization having been! suggested 
or recommended in a report or plan submitted or proposal in 1915 
by an Army engineer who had made an examination and| survey as 
directed by Congress in one of its river and harbor acts. j The com¬ 
missioner further held that whether or not in legal contemplation 
the island was appropriated for harbor improvements pijjor (o the 
filing of appellant's scrip, it was the duty of the Land Department 
to obey the mandate of Congress in its disposition; that the act pro¬ 
viding for the issuance of patent to Del Norte County was impera¬ 
tive in its terms and that administrative officers could not read a 
condition or exception into the act which it does not contain. 

Appellant contends that the island was vacant and unappropriated 
public land at the time of his selection; that no officer of the Govern¬ 
ment had attempted to withdraw, reserve, or appropriate same prior 
thereto, and that he acquired vested rights in the property jbv virtue 
of his selection of which he could not be deprived by any "subsequent 
executive withdrawal or legislative action. Appellant* rellies upon 
the recent ruling of the department in the case of Edward jE. Smith 
et al. (51 L. D. 454), wherein the principle announced by the Su¬ 
preme Court in the case of Payne vs. Central Pacific Railway Com¬ 
pany (255 U. S. 228), was applied. 


i 
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In the consideration of this matter it is proper to observe that 
Whaler Island had never been taken possession of and occupied by 
the Government for any special purpose prior to appellant's 
24 scrip location, and it has never at any time been included or 
involved in any plan authorized or approved by Congress for 
the improvement of Crescent City Harbor. The first examination 
and survev of this harbor was made bv Army engineers in 1867. 
Other examinations were made from time to time. See House Docu¬ 


ment No. 595. 69th Congress, second session, and numerous plans 
considered and recommended for its improvement without action by 
Congress until 1918. The Army engineer originally in charge of that 
district suggested la plan including a breakwater extending from Bat¬ 
tery Point in a southerly direction toward Round Rock or Fauntle- 
roy Rock, and a jetty or sand barrier from Whaler Island to the 
high-water beach line, the entrance to l>e between Fauntlerov Rock 
or Round Rock and Whaler Island. Under a provision contained in 
the river and harbor act of July 18,1918 (40 Stat. 904, 910). a project 
for the improvement of the harbor was authorized in accordance 
with the report and recommendation of the Chief of Engineers, U. S. 
Armv. set forth in House Document No. 434, Sixtv-fourth Congress, 
first session, and subject to the further condition that local interests 
contribute $200,000 to the cost of the work. The plan recommended 
and adopted authorized the construction of a breakwater 3.000 feet in 
length, extending from Battery Point in a southerly direction 
straight toward Round Rock. The construction of a jetty or sand 
barrier from Whaler Island to the high-water beach line was not 
authorized. The project was started in 1920 and continued under 
various contracts until Julv 20. 1925, when funds under the original 
estimate of $490,000 were exhausted and operations were suspended, 

2.245 feet of breakwater having been completed. Section 8 of 
25 the river and harbor act approved March 3. 1925 (43 Stat. 

1186). directed further examination of said harbor, and report 
pursuant thereto was submitted by the Secretary of War under date 
of December 18, 1926. House Document No. 595. supra, the Chief of 
Engineers recommending the completion of the existing project by 
extending the breakwater to its originally projected length, 3.000 
feet. This recommendation was approved by Congress and the work 
authorized by provision contained in the river and harbor act ap¬ 
proved January 21, 1927 (44 Stat. 1010, 1014). 

In disposing of this case it is unnecessary to pass upon the con¬ 
tention that appellant acquired vested rights in the island beyond 
the power of Congress to cut down or destroy. The act authorizing 
the issuance of patent to the county of Del Norte is mandatory and 
imperative and does not vest any discretionary power in the Secre¬ 
tary of the Interior as to whether the patent should or should not 
issue or as to whether Lvders* location should or should not be 


allowed. In directing the issuance of a patent, as it did. Congress 
acted with full knowledge of the claim asserted to the island by 
Lvders. The report (No. 2019) of the House Committee on the 
Public Lands accompanying H. R. 16555, identical with S. 5385, 
which became a law, reads in part as follows: 

u Whaler Island is composed entirely of rock, and has an area of 
about 3 acres. It serves in part as a breakwater to protect the 
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harbor, and its rock is suitable for use in jetty construction. It is 
located between the end of the jetty and the shore. The intervening 
waters between the island and the shore are of a shallow depth that 
permit the construction of a causeway from the island;to the shore. 
Stone from the top of the island would be suitable for this purpose. 
This causeway would also serve as a sand barrier and la breakwater 
for the harbor. j 

“ The island extends to deep water on two sides. Local interests 
desire the island for the purposes of a public jwharf. The 
26 bill does not authorize the transfer of an unrestricted title, 
but is subject to the limitation for public-whiirf purposes. 
L T nder the laws of California a public wharf is subject to use by 
all commerce, and rates thereon are subject to regulation by a utility 
commission. j 

“ On the lltli day of January, 1927. Eric Lvders, jan attorney 
at San Francisco, filed in a California land office an application for 
the selection of said island as an assignee of the assigns of Thomas 
B. Valentine scrip. Subsequently this bill was filed, aiid thereafter 
the President made an order withdrawing this island! from entry 
pending legislation by Congress as provided by law. I Mr. Lyders 
claims that the filing of his application created in him a vested 
right to the island of which he can not be deprived by action of 
Congress. i 

This island, located in the harbor, should not be in private hands 
where it could be so managed as to interfere with the proper pro¬ 
tection and development of the harbor, and with the best adminis¬ 
tration of the harbor facilities for the benefit of public commerce. 
Crescent City is a harbor through which it is anticipated very large 
quantities of Government-owned timber from the forest reserva¬ 
tions will eventually be shipped to market. Proper wharf facilities 
would serve this purpose. Its use as a protection to thejharbor and 
for public purposes can be nreserved bv the convevancei authorized 
by this bill. * * j 

**I)el Xorte County has paid $245,000 toward development of this 
harbor. Its moral claims to the island, to be used for; the benefit 
of the public, are superior to those of an applicant, whose manifest 
purpose is speculative. j 

“ This island is unsurveyed public land, and manifestly the Gov¬ 
ernment. notwithstanding the application, should retainj the power 
to apply it to public purposes, such as a public wharf. 

“The equities are in favor of the public interest. The private 
claimant should not succeed in his application unless lawful reasons 
require it. r \ he courts are open to protect the lawful right, if any., 
of the applicant, notwithstanding this action of Congresjs.” 

The report of the Secertary of War is as follows: 

“ February; 3, 1927. 

“ Hon. X. J. Sixxott. 

''Chairman Committee on the. Public Lands. j 

** House of Representatives. "Washington. D. C. j 
** Dear Mr. Sixxott: I have the honor to reply to your letter of 
the 27th ultimo requesting report on House Bill Xo. 16555L 4 Author¬ 


izing 


the Secretary of the Interior to issue patent to the county 
77604—31 - 3 i 
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27 of Del Norte, State of California, to Whaler Island, in Cres¬ 
cent City Bay, Del Norte County. Calif., for purposes of a 
public wharf/ 

“ Whaler Island is located in Crescent City Harbor about 2.300 
feet from the mainland, and has a rocky area of approximately five 
acres. It is understood to be unsurveyed public land under the con¬ 
trol of the Department of the Interior. The island is considered by 
local interests an appropriate site for municipally owned wharves 
and terminals, and the bill authorizes its transfer to the county of 
Dei Norte for public wharf purposes. Such transfer is not objec¬ 
tionable from the standpoint of the work of harbor improvement 
in charge of this department, and I am aware of no reason why 
the bill should not receive favorable consideration.*' 

In the circumstances the claim asserted bv Lvders can not be recog- 
nized as; constituting any sufficient "round for declining to issue 
the patent applied for by the board of supervisors of Del Norte 
County, and without passing upon any question of superiority of 
right or title to the land as between the parties, the action appealed 
from is affirmed. 

(Signed) E. C. Finney, 
i First Assistant t Secretary. 

Exhibit ** C ** 


Eric Lydcrs. 4 *K. 


Department of the Interior. 
Washington, Nore/nber 10. 1027. 

Sacramento. 017260. Motion for rehearing 
denied 


MOTION FOR REHEARING 


* 


* 


* 


28 Eric Lvders has filed a motion for rehearing with respect 

to his application. Sacramento. 017260. to locate Valentine 
scrip on an unsurveyed island, known as Whaler Island, situated in 
Crescent City Bay. Del Norte County. California. The application 
was rejected by the department in a decision dated October 3. 1927. 

The application in question was filed in the district land office at 
Sacramento. California, on January 6. 1927. Notice of the selection 
was duly published, the date of the first publication being January 11, 
1927. Within 30 days from that date the chairman of the Del 
Norte County Harbor Commission, on behalf of the commission and 
the people of the county of Del Norte, filed a protest against the 
allowance of the selection. While this protest was pending, the 
island was withdrawn from all forms of disposal, subject to any 
valid existing rights in or to the same, by Executive Orders Nos. 
4573 and 4582. dated January 28 and February 12. 1927. respectively. 
On March 4. 1927. Congress passed the following act—which is pub¬ 
lished in 44 Statutes at Large, part 3. page 184—with respect to the 
island: 
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44 That the Secretary of the Interior is hereby authorized to issue 
patent to the county of Del Norte, State of Californial to Whaler 
Island, containing; about three acres, in Crescent City Bay, Del 
Norte County, California, for purposes of a public wharf. 

44 Sec. 2. That the Secretary of the Interior is hereby directed to 
take such action as may be necessary to carry out the purposes of 
this act.*' 

Thereafter Lyders's application 017260 was rejected by both the 
commissioner and the department. The department said^ in its deci¬ 
sion of October 3. 1927, that the act authorizing the issue of a patent 
to the county of Del Norte is mandatory and imperative, and does 
not vest any discretionary power in the Secretary of the Interior 
as to whether patent should or should not issue, or as to 

29 whether Lyders's location should or should not bej allowed. 

The motion for rehearing is based upon three contentions, 
which are in substance as follows: 

First, that it is the duty of the Secretary to pass upon the validity 
of Lyders’s selection: second, that in so doing nothing that happened 
subsequent to the date of his selection should be considered; and, 
third, that the act of March 4, 1927. supra , does not grant Whaler 
Island to the county of Del Norte, and does not deprive the Secretary 
of his power nor relieve him of his duty to see that the island is 
disposed of in conformity with the proper public land 1 , laws, but 
merely confers upon him additional authority to dispose pf the land 
in a manner not theretofore authorized by law. j 

While the petitioner’s brief has been read with attention, and all 
the cases cited therein have been examined, it would serve ho purpose 
to follow his argument in detail, by reason of the plain fact that the 
Department of the Interior now has no jurisdiction, 'power, or 
authority to allow his application to acquire title to Whaler Island. 

The public domain is the property of the United States, and it 
can be disposed of only in accordance with the laws of ; Congress. 
The Department of the Interior, which was itself created by Con¬ 
gress. has no inherent powers with respect to public lands. It has 
authority to dispose of those lands only because Congress has vested 
such authority in it, and in disposing of them it must iict in the 
manner and for the purposes specified by statute. 

In the instant case Congress, by the act of March 4, 1927. supra, 
has given a mandatorv direction to the Secretary of the 

30 Interior to take such action as may be necessary to insure the 
issuance of a patent to the county of Del Norte, California, to 

Whaler Island for the purposes of a public wharf. Therefore. as 
the matter now stands, the Land Department has no power to dispose 
of Whaler Island in any other way. 

The act of March 4, 1927, supra , was, with respect tq Whaler 
Island, equivalent to a repeal of ail of the then existing public land 
laws which otherwise might have controlled the disposition of the 
land it embraces, with the result that there is now no public land 
law under which Lyders can acquire title to that land. 

These considerations are conclusive upon the Department of the 
Interior. The motion for rehearing accordingly is deniedl 

(Signed) . E. C. Finney, 

First Assistant Secretary. 


i 
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Rule to show cause 
Filed December 31, 1930 

******* 

Upon consideration of the bill of complaint herein, and upon 
application in that behalf made, it is, by the court, this 31st day 
of December, 1930, ordered: 

That Ray Lyman Wilbur, Secretary of the Interior, and C. C. 
Moore. Commissioner of the General Land Office, defendants, show 
cause to this court, if any they have, on Friday, the 9th day of 
January, 1931, at ten o’clock a. in., why preliminary restraining order 
should not issue as prayed in said bill of complaint, provided a copy 
of said bill and of this rule to show cause be served upon said 
31 defendants, respectively, on or before the 4th day of January, 
1931. 

Joseph W. Cox, Justice. 


Marshal r< turn 


Served a copy of the within rule on Ray Lyman Wilbur, Sect, of 
Int.. C. C. Moore. Commissioner of Gen. Land Office, 12-31-30, 
personally. 

Edgar C. Snyder, 

U. * v . Marshal in and for the Dist . of Columbia. 

Bv C. G. Cowley. 

Deputy V. S. Marshal. 

B. 


Amend meat to bill of com plaint 
Filed January 10. 1931 


* 


* 


* 


Comes now the plaintiff in the above-entitled cause, by his 
attorneys, and bv leave of court first had and obtained, amends the 

% * i 

bill of complaint filed herein by adding thereto, following Paragraph 
VII of said bill, a new paragraph numbered VII-A. as follows: 

VII-A 


And plaintiff says that the aforesaid Whaler Island was in due 
course surveyed, and an official plat of survey of said island approved 
January 9. 1928. was Hied in the United States land office at Sacra¬ 
mento. California, on the 27th dav of December. 192s. Plaintiff savs 

• % 

that by said official plat of survey, the aforesaid Whaler 
32 Island is officially described as Lot No. 1. sec. 33, T. 1(> X.. R. 

1 W.« H. M.. and contains 3.G5 acres. Plaintiff further says 
that following the approval and tiling of said official plat of survey 
in the United States land office at Sacramento. California, he further 
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complied with the rules and regulations of the Land Department by 
adjusting his aforesaid location to the survey. 

Eric LyderS, 

Pldlntlff. 

By C. F. R. Ogilby, 

Ills [Attorney. 

Peelle Ogilby & Lesh, 

C. F. R. Ogilby, 

Attorneys for Plaintiff. j 

District of Columbia, ss: | 

C. F. R. Ogilby, being first duly sworn, on oath, deposes and says 
that lie has read the foregoing amendment to the bill of complaint 
by him subscribed for and on behalf of the plaintiff, Eiric Lyders, 
and that he knows the contents thereof; that the matters!and things 
therein stated upon his personal knowledge are true,; and those 
therein stated upon information and belief he believes to be true. 
And affiant says that he makes tliN affidavit on behalf of the plain¬ 
tiff' for the reason that the plaintiff is absent from the District of 
Columbia, 

C. F. Rj Ogilby. 

Subscribed and sworn to before me this 1G day of January, 1931. 

Frank E. Cunningham, Clerk. 

By R. P. Belew, Asst. Clerk. 

Leave to file the foregoing amendment to the bill of complaint is 
hereby granted. 

Jennings Bailey.; Justice. 


33 


Answer 

Filed January 1G, 1931 


4e 4c 4e * 5«c 4c { 4c 

I 

The defendants, Ray Lyman Wilbur and Charles C. Moore, for 
answer to the bill of complaint in the above-entitled cau£e, and to 
the rule to show cause issued therein on the 31st day of December, 
1930, requiring them to show cause why a preliminary restraining 
order should not be issued against them, sav as follows: i 

1. Answering the allegations of the first paragraph of the bill of 

complaint, the defendants say that the plaintiff, Eric Lyders, is,, 
as they are informed and believe, a naturalized citizen of the United 
States. ! 

They admit that the plaintiff is a resident of the city of San 
Francisco, in the State of California, and that he has brought this 
suit in his own right. 

2. The defendants admit the allegations of the second paragraph 
of the bill of complaint. 

3. The defendants admit the allegations of the third paragraph 
of the bill of complaint, 

4. The defendants admit the allegations of the fourth paragraph 
of the bill of complaint. 


i 

i 
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5. Answering the allegations of the fifth paragraph of the bill 
of complaint, the defendants deny that the plaintiff, on the 6th day 
of January. 1927. or at any other time, selected the tract of land 
known as Whaler Island, under the provisions of the act of Con¬ 
gress of April 5. 1872. 

They admit, however, that at the date mentioned the plain- 
34 tiff, as the assignee and legal representative in interest of 
Thomas R. Valentine, did attempt to select the tract of un¬ 
surveyed public land known as Whaler Island. The defendants say 
that the plaintiff’s said attempt to select the said tract of land 
known as Whaler Island was ineffective because of several reasons, 
one of which was that at the date of the said attempted selection 
Whaler Island was within the limits of the harbor of an incor¬ 
porated town known as Crescent City, California, and that it there¬ 
fore was not subject to selection by the plaintiff. 

Answering the allegations that Whaler Island is a tract of land 
lying in the Pacific Ocean off the coast of California, the defendants 

sav that Whaler Island is distant onlv 833 Yards from the shore 
• • %> 

line, at its closest point of approach, and that it is separated from the 
said shore line by shallow water: and that in an opposite direction 
the island is distant about 1.000 yards from the end of a breakwater, 
as now constructed, which extends from Crescent City at what is 
known as Batterv Point. The defendants sav that survevs and 
plans of the War Department, made in accordance with the direc¬ 
tions of Congress, contemplate an extension of this breakwater 
which will materially shorten the distance between it and Whaler 
Island. The defendants say that a deep channel used by ocean¬ 
going vessels extends between Whaler Island and the aforesaid 
breakwater, and that public control over the land known as Whaler 
Island is necessarv in the interest of harbor regulation and for the 


safetv of navigation. 

The defendants admit that on the 6th dav of Januarv. 1927. 
Whaler Island contained about three and one-half acres of public 
land of the United States which had never been surveyed as a part 
of the public domain, and that at that date it was not occupied by 
any claimants under the public land laws. 

The defendants say, however, that long prior to the date men¬ 
tioned Whaler Island had been included in surveys made bv 
35 the War Department pursuant to acts of Congress providing 
for the improvement of Crescent City Harbor. The de¬ 
fendants say that Whaler Island is shown upon plats of survey 
dated May 15. 1915. and November 15, 1926. as being included in 
the scheme of improvement of Crescent City Harbor contemplated 
by the War Department and authorized by Congress, and as being 
essential to such improvement. The defendants say that these plats 
of survey show Whaler Island as the outer end of a barrier extend¬ 
ing from the island to the shore at its closest point and as forming 
a part of said barrier. 

The defendants admit that after attempting to select Whaler 
Island, as aforesaid, the plaintiff performed the various acts set 
forth in the last subparagraph of paragraph V of the bill of com¬ 
plaint, at the dates therein set form. The defendants say that by 
reason of the fact that the plaintiff delayed paying his filing fee until 
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January 27. 1927, his application to make the selection jin question 
was not complete until that date, and that in any event it was inef¬ 
fective and no rights could he claimed under it until that! date. 

The defendants say that at that date, to wit, January 27j 1927. a bill 
directing the Secretary of the Interior to issue a patent; to Whaler 
Island to Del Xorte County, California, for the purposes |of a public 
wharf, which thereafter became a law as the act of March 4. 1927, 
already had been introduced and was pending before Congress. 

G. The defendants admit the allegations of the sixth paragraph of 
the bill of complaint. i 

7. The defendants admit the allegations of the seventh iparagraph 
of the bill of complaint. 

8. The defendants admit the allegations of the eighth jparagraph 
of the bill of complaint, except that they deny that the tjhen Secre¬ 
tary of the Interior and the then Commissioner of the Gen- 

30 era! Land Office refused and declined to give force! and effect 
to the plaintiff's right to Whaler Island acquired bj reason of 
a selection thereof. j 

In explanation of their denial, the defendants say that iljie plaintiff 
never had acquired any rights to the land known as Whaler Island 
bv reason of his attempted selection thereof, as the said island was 
not. at the date of the plaintiff's attempted selection, open to selection 
under the public land laws of the Lnitcd States, including the act 
of April 5. 1872. ] 

9. The defendants admit the allegations of the ninth paragraph of 
the bill of complaint. 

10. The defendants admit the allegations of the tenth paragraph 
of the bill of complaint. 

The defendants say further that the Court of Appeals jconcluded 
its opinion, affirming the decree of the lower court against the de¬ 
fendants West and Spry, as follows: j 

“The decision of the Secretary affirming the decision ofi the Com¬ 
missioner of the General Land Office and sustaining the Order can¬ 
celing plaintiff's selection refers to certain reports of Army en¬ 
gineers and acts of Congress for the improvement of Crescent City 
Harbor. Without expressing any opinion, we have not Overlooked 
the bearing these reports and acts of Congress might have on this 
case had the question been properly raised, in so far as they suggest 
an intended appropriation of the island by the Government for a 
public use." 

11. Answering the allegations of the eleventh paragraph of the bill 
of complaint, the defendants say that while the appeal taken from 
the decree of the Supreme Court of the District of Columbia in 
equity cause Xo. 48087, wherein Roy (). West. Secretary of the In¬ 
terior. and William Spry, Commissioner of the General Lalnd Office, 
were parties appellant, was pending in the Court of Appeals, the 
said Roy O. West. on. to wit. March 4. 1929. resigned hii office as 
Secretary of the Interior, and the said William Spry, op, to wit, 

April 21.1929. died. 

37 The defendants say that thereafter, on March 5, 1929, the 
defendant, Rav Lvman Wilbur, became the Secretary of the 

%/ . I •/ 

Interior and that he now holds that office, and that on May 9, 1929, 
the defendant Charles C. Moore became the Commissioner of the 
General Land Office and that he now holds that office. 


i 
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The defendants say that upon the resignation of his office as 
Secretary of the Interior by Roy O. West the said equity suit No. 
48087 abated as to him, and that the question then pending before 
the Court of Appeals in the said suit became a moot question only, 
and that upon the death of the said William Spry the said equity 
suit Xo. 48087 entirely abated. 

The defendants say that the said equity suit Xo. 48087 was never 
revived against!them, and that the decree rendered by the Court 
of Appeals on November 4. 1029. was void and of no effect against 
them, and that the decision of that court rendered on Xovember 4, 
1929. was the decision of a moot question only. 

The defendants sav that thev were and are in no wav bound 

by any action taken to revive the said suit by the counsel of record 

for Roy O. West and William Spry, and they say further that the 

order of the Court of Appeals made on the 14th day of Xovember, 

1929, wherein it was ordered that this defendant, Rav Lvinan Wil- 

bur. as Secretarv of the Interior, be substituted for Rov O. West, 

and that this defendant. Charles C. Moore, as Commissioner of 

the General Land Office, be substituted for William Spry, as parties 

appellant in the said equity cause Xo. 48087, was and is null and 

void by reason of the fact that the said order of the court was 

entered more than six months after the resignation of his office as 

Secretarv of the Interior bv the said Rov O. West, and more than 
• *■ • 

six months after the death of the said William Spry, contrary to the 
provisions of the act of February 13, 192.5. 

3S The defendants say that they never became parties to the 
said equity suit Xo. 48087. and that they never had counsel 
of record in said suit either in the Supreme Court of the District 
of Columbia or in the Court of Appeals. They are informed and 
believe, however^ that a motion was made to stay the mandate of 
the Court of Appeals in said cause, under Rule 24 of that court. 

The defendants sav that it is true that the defendant. Rav Lvman 
Wilbur, was advised bv the Attornev General that the Solicitor 


General had decided not to appeal to the Supreme Court of the 
United States for a writ of certiorari in equity suit Xo. 480S7, be¬ 
cause he. the said Ray Lyman Wilbur, had not been substituted as 
a party to said equity suit within six months of Secretary West’s 
separation from the office of the Secretary of the Interior. The de¬ 
fendants denv that at that time, or at anv time, the defendant. Rav 
Lyman Wilbur, was a party to equity suit Xo. 480S7, either as an 
appellant or otherwise. 

The defendants admit that the mandate of the Court of Appeals 
affirming the decree of the Supreme Court of the District of Colum¬ 
bia of April 30. 1928, against a former Secretary of the Interior 
and against a deceased Commissioner of the General Land Office, 

was sent down to the lower court on the third dav of Februarv, 1930. 

% » / 

12. The defendants admit the allegations of the twelfth paragraph 
of the bill of complaint. 

13. The defendants admit the substance of the allegations of the 
thirteenth paragraph of the bill of complaint, except that the}’ deny 
that they ever refused and declined to determine the plaintiff's right 

in and to Whaler Island, and except that they deny that the 
39 issuance of a patent to Whaler Island to Del Norte County, 
California, in obedience to the act of Congress of March 4, 
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1927, would be in violation of the plaintiff’s rights as ihe assignee 
of Thomas B. Valentine, and except that they deny that to issue 
a patent to Del Xorte County, as aforesaid, would be in disregard 
of any decree of this court. 

14. Answering the fourteenth paragraph of the bill of! complaint, 
the defendants say that the Department of the Interior, acting 
through its duly authorized officials, after hearing and considering 
the evidence and arguments presented on behalf of the plaintiff, has 
finally decided that the plaintiff is not entitled to acquire the land 
known as Whaler Island pursuant to his application to make entry 
to the same with Valentine scrip. The defendants say th£t it is true 
that the plaintiff now has no rights of appeal, review, or rehearing 
in said department or in the General Land Office, and that neither 
the rules of practice of the said department nor any law pf Congress 
affords him a further opportunity for hearing or review, j 

The defendants admit that if the plaintiff has any further remedy 
in the premises it must be sought through the courts. Thev deny, 



use, was erroneous in matters of law. 

The defendants deny that the decree of this court in equity cause 
Xo. 4S087 is res judicata as against them. The defendants say that 
they never were parties to said equity cause Xo. 48087, and that no 
decree therein ever was rendered against them in their capacities as 
Secretary of the Interior and Commissioner of the Genjeral Land 
Office, respectively, or in any other capacities. j 
40 The defendants deny that the decree in the said equity cause 

Xo. 48087 was fully determinative of the questions involved in 
this suit and they deny that the facts presented by this answer, or 
that the issues raised thereby, were determined by the sal id decree. 
The defendants say that the issue as to whether or not Whaler Island 
had been appropriated to a public use prior to the plaintiU'ls applica¬ 
tion to acquire the same, which was suggested by the Court of Appeals 
and which is raised by this answer, has never been heard! or deter¬ 
mined by any court. ’ j 

The defendants deny that the only respect in which this suiit. Equity 
Xo. 52277. and the prior suit. Equity Xo. 48087. are not tlie same is 
that different parties are holding the office of Secretary of! the Inte¬ 
rior and of Commissioner of the General Land Office, respectively. 

The defendants say that equity suit Xo. 48087 was heard and deter¬ 
mined upon a motion to dismiss the bill of complaint therein, which 
said motion admitted the truth of all facts which were well pleaded 
in the said bill of complaint. The defendants say that, ori the con¬ 
trary, this suit, Equity Xo. 52277, is now presented to the court upon 
an answer which denies all right, title, and interest of thej plaintiff 
in and to Whaler Island, and which sets forth matters of law and fact 
in support of the denial. The issues raised by this answer niver have 
been heard or determined by any court. 

15. Answering the fifteenth paragraph of the bill of complaint, 
the defendants deny that the plaintiff has done anything which vests 
in him the equitable title to Whaler Island. 
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The defendants deny that the plaintiff is entitled to perfect 
his attempted selection of Whaler Island and receive a patent 
thereto. 

41 The defendants deny that the issuance of a patent to Whaler 

Island by the defendants herein, in obedience to the act of 
Congress of March 4, 11)27, would cause the plaintiff any irreparable 
loss, damage, or injury. Defendants say that this is true because the 
plaintiff has no right, title, or interest in and to the said island which 
could be adversely effected by a patent to Del Xorte County, 
California. 

The defendants say further that the plaintiff is not entitled to any 
remedy in the premises, either at law or in equity, as is more fully 
shown in the subsequent paragraphs of this answer. 

10. Answering the entire bill of complaint, the defendants say as 
follows: 

Crescent City, the county seat of Del Xorte County, California, 
is an incorporated town situated about half way between San Fran¬ 
cisco and the mouth of the Columbia Kiver, and seventeen miles 
south of the California-Oregon boundary, and it is one of the oldest 
settlements in the State of California. 

The town faces upon a crescent-shaped bay about one mile long 

by one-half mile wide, which constitutes a natural'harbor and which 

•/ * 

has been used as such since the earliest settlement of the town. 


The harbor is protected by its own boundaries to the east, north, 
and northwest, but is exposed to southerly storms. 

Located at the entrance to the bay is a barren and rocky island 

•/ V 

known as Whaler Island, containing about three and one-half acres. 


The island is about 833 yards distant from the adjacent shore, from 
which it is separated by shallow water. This island, so far as its 
size permits, serves as a natural breakwater and as a partial protec¬ 
tion to the harbor of which it is a part. 


42 Between San Francisco and the mouth of the Columbia 


Kiver there is no harbor which is accessible in all kinds of 


weather and vessels caught in storms when passing up or down this 
stretch of the Pacific coast must continue on their wav. Statistics 


show that during a period of 20 years losses through shipwreck on 
this stretch of the Pacific coast totaled $12,000,000 and that these 
wrecks involved great loss of human life. 

The country back of and adjacent to Crescent City is rich in natural 
resources. The United States owns 71 per cent of the land in Del 
Xorte County, which is mostly covered by a heavy growth of standing 
timber, totaling about eighty-seven billion feet, which is of great 
value, but which can not lx* commercially developed because of lack 
of transportation facilities. 

Del Xorte County also contains extensive deposits of copper and 
other minerals, which also can not be profitably developed for the 
same reason. Among other minerals, Del Xorte County contains 
80 per cent of all of the chrome deposits in the United States. 

In addition to its timber and mineral resources and the mining 
and commercial activities incident thereto, Del Xorte County has 
important fruit raising, dairying, and cattle raising industries which 
are greatly in need of harbor facilities in order to provide them 
with a commercial outlet. 
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Congress long has contemplated the necessity of a harbor of refuge 
at some point on the Pacific coast between San Francisco and the 
Columbia River, and various surveys and reports relative to the 
subject have been submitted for its consideration, with the result 
that Crescent City Harbor has been found the best fitted for 

43 the purpose, due not only to its location aboiit half way 
between the points mentioned but more especially to the fact 

that all of the other harbors along that stretch of the Pacific coast 
are obstructed by bars which can not be crossed in time!of storm. 

Congress also long has contemplated the improvement!of Crescent 
City Harbor in order to provide an outlet for the commerce and 
natural resources of Del Norte County, and especially toj provide an 
outlet for the vast supply of timber owned by the United States. 

Investigations as to the advisability of improving Crescent City 
Harbor have been conducted by Congress through the War Depart¬ 
ment, and reports were made on the subject in 18G7, 1877; 1878, 1892, 
1895, 1912, and 1915, all of which were unfavorable except the last. 
A map prepared by the War Department and submitted with its 
1915 report showed Whaler Island as connected with the! shore by a 
proposed sand barrier and as constituting an essential element and 
feature of the contemplated improvement of Crescent City Harbor. 

By the act of July IS, 1918, Congress authorized the improvement 
of Crescent City Harbor under plans, which the defendants are in¬ 
formed and believe, contemplated the use of Whaler Island as the 
terminus of a sand jetty connecting with the shore, for the purpose 
of protecting the inner harbor. 

The act of July 18. 1918. provided, as a condition precedent to 
the improvement of Crescent City Harbor, that the Secretary of 
War should require 44 local interests” to contribute $200,900 toward 
the expenses of such improvement. Thereupon the citizens of Del 
Norte County, California, promptly raised the sum in question and 
paid the same to the Secretary of War. j 

Thereafter numerous reports were made bv the War De¬ 
partment regarding the improvement of Crescent City Har- 

44 1k)i*. and a map, dated November 15, 192G, was prepared and 
submitted showing Whaler Island as connected j with the 

shore by a sand barrier and as located at the mouth of the harbor, 
but which also showed the plan of a larger harbor which included 
Whaler Island in its limits. j 

Subsequent to the act of July 18, 1918. various other ac[ts having 
reference to the improvement of Crescent City Harbor w^re passed 
by Congress. Finally, by the act of January 21, 1927, a plan of 
improvement was adopted and authorized which excluded! from its 
scope the jetty connecting Whaler Island with the shore. This 
was done, as the defendants believe, pursuant to plans for! a harbor 
of larger size than that originally contemplated. 

Whaler Island was not, however, eliminated from the plan of 
harbor improvement, but Congress by the act of March 4, 1927 
(Private; 44 Stat., part 3, page 1845), directed the Secretary of 
the Interior to issue a patent to the island to Del Norte County 
44 for the purpose of a public wharf.” The construction ajid main¬ 
tenance of a wharf of the kind contemplated by the act previously 
had been shown by various reports as being essential to the im- 
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provement of i Crescent City Harbor and as necessary to its 
commerce. 

The act in question did not. however, authorize a patent to the 
county in fee simple, but only authorized the conveyance of a base 
fee, limited to a public purpose, and thereby reserved the ultimate 
title to the land in the United States. 

In this state of facts. Eric Lyders endeavored to block the improve¬ 
ment of Crescent City Harbor by locating Valentine scrip upon 
the land embraced in Whaler Island. 

Lyders, who was a former employee of the General Land 
45 Office, resided in the city of San Francisco, several hundred 
miles distant from Crescent City, where he was a practicing 
lawver. So far as the defendants are advised. Lvders had no busi- 
ness or other interests in Crescent Citv or in its vicinity, and his 

V V < 

purpose in endeavoring to obtain title to Whaler Island, as the de¬ 
fendants are informed and believe, was that he might compel Del 
Norte County or others interested in the improvement of Crescent 
City Harbor to purchase the island from him at his own price. 

Bv a decision dated Mav 17. 1927, the Assistant Commissioner of 
the General Land Office rejected Lyders s application to acquire the 
land embraced in Whaler Island through tlie location of Valentine 
scrip, and stated that the scrip would be returned to the person 
entitled to it. 

The commissioner's decision was affirmed by the Secretary of the 
Interior in a decision dated October ‘3. 11)27. and Lyders's applica¬ 
tion was finally rejected in a decision dated November 10, 1027. pur¬ 
suant to a motion for rehearing. 

Thereafter Lyders filed suit in equity. No. 480S7. in the Supreme 

Court of the District of Columbia, whereby he sought to compel the 

then Secretary of the Interior and the then Commissioner of the 
%• 

General Land Office to issue a patent to him for the land known as 
Whaler Island. That said suit abated through the resignation and 
death of the parties defendant. Lyders then instituted the present 
suit. Equity No. 52277, against these defendants. 

The defendants sav that Lvders is not entitled to the relief prayed 
in his bill of complaint in this cause, and that he is not entitled to 
subject these defendants to the preliminary restraining order sought 
through the rule to show cause issued pursuant thereto, for the 
following reasons, to wit: 

4G The defendants say that the land known as Whaler Island 
is within the established harbor limits of an incorporated town 
known as Crescent Citv. California, and that it therefore is not sub- 

v / / 

ject to acquisition under any of the public land laws of the United 
States, including the act of April 5. 1S72. pursuant to which the 
Valentine scrip was issued. 

The defendants say that the land known as Whaler Island was 
unsurveyed public land of the United States at the time Congress, 
through" the act of March 4. 1927. appropriated it to the use of Del 
Norte County. California, for a public wharf, and that being unsur¬ 
veyed land Lyders had acquired, and could acquire, no right in or to 
the same which in any way interferred with its said disposition by 
Congress. 

The defendants sav that Del Norte Countv, California, through 
the payment by its citizens of $200,000 toward the improvement of 
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Crescent City Harbor, pursuant to the act of Congress of July 18, 
1918, acquired an equitable interest in the harbor and its island, 
which Lyders could not divest through his subsequent attempted 
location of Valentine scrip upon the land in the said island. 

The defendants say that through the act of March j4, 1927, the 
United States has retained in itself the ultimate title to Whaler 
Island, and that Lyders can not compel the Lmited States to sur¬ 
render such title to him against its will. \ 

The defendants say that through the act of March 4] 1927, Con¬ 
gress deprived them of all jurisdiction and control over the land 
known as Whaler Island, except for the limited purpose of convey¬ 
ing a base fee therein to Del Norte Countv, California, and that 
there is now no law which authorizes or empowers them to issue a 
patent to the same to Lyders. 

47 The defendants say that Lyders is not entitled to relief 
in a court of equity because he does not come into court with 

clean hands, and because his attempt, through this suit,! to deprive 
Del Norte County of land in which it has acquired ah equitable 
interest through the expenditure of $200,000 by its citizens, is op¬ 
posed to equity and good conscience. I 

The defendants say that Lyders is not entitled to reliejf in equity 
because his application to enter the land in question was; ineffective 
until January 27, 1927, when he paid his filing fee, and that at that 
date Congress already had taken steps, through pending bills in 
the Senate and House of Representatives, to convey a qualified fee 
in the land to Del Norte County for a public purpose. j 

The defendants sav that as Congress, bv the act of March 4. 1927, 
retained the ultimate title to Whaler Island in the United States, 
the United States is a necessary party to this suit. I 

Having now fully answered the bill of complaint in this cause, 
and the rule to show cause issued pursuant thereto, the defendants 
pray that said rule to show cause may be vacated and discharged, 
that the said bill of complaint may be dismissed, and I that they 
may be hence dismissed, with costs. 

Ray Lyman Wilbur. 
(Sgd.) Charles C. Moore. 

District of Columbia, ss: 

I. Rav Lvman Wilbur, being first dulv sworn, on mv! oath sav 

*/ %r t *- ' •/' « I * 

that I have read the foregoing answer bv me subscribed; and that 
I know the contents thereof, and that the matters and 

48 things therein stated of mv own knowledge are true and 
that those stated upon information and belief I believe to be 

true. 

Ray Lyman Wilbur. 

Subscribed and sworn to before me this 15 day of January, 1931. 
[seal.] W. Bertrand Acker, 

Notary Public in and for the District of Columbia. 
(Signed) E. C. Finney, ! 

Solicitor , Department of the Interior , 
(Signed) O. H. Graves, j 

Assistant to the Solicitor , 
Attorneys for the Defendants. 


I 
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Decree awarding 'preliminary injunction 
Filed January 30, 1931 


This cause coming on to be heard upon the bill of complaint 
herein, the rule to show cause issued herein on the 31st day of 
December, 1930. and the return of the defendants to said rule, and 
the matter having been argued by counsel, and it appearing to the 
court that the defendants are threatening to issue to the county of 
Del Xorte. California, patent for a certain tract of land, known as 
Whaler Island, as hereinafter described, in violation and in deroga¬ 
tion of the rights claimed by the plaintiff in said tract of land by 
virtue of his location and selection thereof under the serial 

49 number Sacramento 017260. and it further appearing to the 
court that full, adequate, and complete relief can not be 

granted to the plaintiff herein if the defendants should, pending this 
cause, so do. it is. bv the court, this 30th day of January, 1931. 
adjudged, ordered, and decreed that the defendants, as Secretary 
of the Interior and as Commissioner of the General Land Office, 
respectively, their successors in office, and all persons claiming to 
act under their authority and control, or the authority and control 
of either of them, be, and they are hereby, restrained and enjoined, 
pending the final hearing in this cause, from canceling or rejecting 
plaintiff's location and selection of a tract of land, known as Whaler 
Island, in the harbor of Crescent City, California, being officially 
described as Lot No. 1. Sec. 33, T. 16 X.. R 1 W.. H. M.. California, 
known in the General Land Office of the United States as Sacra¬ 
mento 017260. and from issuing a patent to the said Whaler Island 
or any part thereof to the count}’ of Del Xorte, California, until 
the further order of this court and pending the final determination 
of this suit, provided the plaintiff shall first execute his undertaking 
in the maximum liability of one hundred dollars ($100), conditioned 
upon the payment of such costs and damages as may be suffered or 
sustained by reason of wrongfully or inequitably suing out this 
injunction. 

Jennings Bailey, Justice . 

Xo objection as to form. 

O. H. Graves. 

Atty. of Record for Deft. 

50 Motion to strike out answer for insufficiency 

Filed February 9. 1931 


Comes now the plaintiff, by his attorneys, and moves the court 
to strike out the answer of the defendants to the bill of complaint 
herein, and to enter a final decree for plaintiff awarding injunction 
as prayed in said bill of complaint, and for grounds of said motion 
sets forth as follows: 
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1. The new matters and things set forth in paragraphs 5 and 16 
of the answer are irrelevant and immaterial, and constitute no de¬ 
fense to the plaintiff's bill of complaint. 

2. The decree of the Supreme Court of the District jof Columbia 

entered in equity cause No. 48087. on the 30th day of jApril, 1928, 
as affirmed by the Court of Appeals of the District of Columbia in 
its opinion handed down on the 4th day of November,! 1929, in res 
ad judicata against the defendants herein. j 

3. The answer of the defendants is insufficient in matters of law. 

4. The answer of the defendants presents no facts wjhich state a 

sufficient defense to the bill of complaint herein. j 

5. For other matters and things appearing on the iface of the 
record herein. 

Peelle. Ogilby & Lesh, 

A ttorneys for i Plaintiff 

Peelle Ogilby & Lesii. 

1422 “ F St feet NW. 

j 

51 To O. H. Graves. Esq., and Victor II. Wallace. Esq. 

i A 

Attorneys far Defendants. 

I 

Please take notice that the foregoing motion will be for hearing 
before the justice holding Equity Court No. 1 on Friday. February 
13. 1931. at 10 o'clock a. m.. or as soon thereafter as counsel may be 
heard. i 

t 

Peelle. Ogilby & L^esii, 

Attorneys for plaintiff. 

Service of a copv hereof acknowledged this 7 day of! February, 
1931. ' “ | ‘ 

O. H. Graves. 

Attorneys for Defendants. 

i 

Final decree awarding injunction | 

I 

Filed July 9. 1931 


This cause having come on to be heard on the motion of jthe plain¬ 
tiff to strike the answer of the defendants, herein filed, for insuffi¬ 
ciency, and having been argued bv counsel, and the court having been 
fully advised in the premises, it is. bv the court, this 9th day of 
July, 1931, adjudged and ordered that the aforesaid motion to 
strike be. and the same is hereby, sustained, and said answer is ac- 

7 7 I 

cordinglv stricken: and the defendants, Rav Lvman Wilbur, Secre- 
tarv of the Interior, and Charles C. Moore, Commissioner of the 
General Land Office, by their attorney now here in open epurt, hav¬ 
ing elected to stand upon their aforesaid answer, and having de¬ 
clined to plead further, upon further consideration thereof, it is, by 
the court, this 9th day of July, 1931. adjudged, ordered] and de¬ 
creed that the defendants, as Secretary of the Interior and as 
52 Commissioner of the General Land Office, respectively, their 
successors in office, and all persons claiming to act under 
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their authority and control, or the authority and control of either of 
them, be, and they are hereby, permanently restrained and enjoined 
from canceling or rejecting plaintiff's location of a tract of unsur- 
veyed land, known as Whaler Island, in the harbor of Cresent City, 
California, but since officially surveyed and now being described as 
lot 1 in section 33, T. 1G X., R. I. W., H. M., California, known 
in the General Land Office of the United States as Sacramento 
017200, on account of or by reason of any order, ruling, holding, or 
decision, mentioned and complained of in the bill of complaint 
herein, and from issuing a patent to the said Whaler Island or any 
part thereof to the county of Del Norte, California, pending final 
determination by the defendants of the rights of the plaintiff to 
the said island, as prayed in plaintiff's bill of complaint. 

It is further adjudged, ordered, and decreed that the said de¬ 
fendants. their successors in office, and all persons acting under the 
authority or control of them, or either of them, in giving full legal 
force and effect to the plaintiff ? s said selection and location of said 
land and in disposing thereof, shall exclude from consideration the 
Executive orders! of January 28. 1027. and February 12. 1927, and 

» / f • , i 

the act of Congress of March 4. 1027. referred to in the plaintiff’s 
bill of complaint, all as prayed therein. 

And it is further adjudged, ordered, and decreed that the plain¬ 
tiff may have and recover his costs herein of the defendants, 
the same to be taxed by the clerk of the court. 

Jennings Bailey. Justice. 




From the foregoing and annexed decree and at the time of signing 
the same, the defendants, by their attorney now here in open court, 
this 0th day of July. 1931. note an appeal to the Court of Appeals, 
and the same accordingly is allowed. 

Jennings Bailey. Justice. 


Assignment* of error 


Filed Julv 22. 1931 


5k 


The defendants allege that errors were committed bv the trial 

* t> 

justice, through his decree in this cause, as follows, to wit: 

1. In sustaining the plaintiff’s motion to strike the defendants’ 
answer to the bill of complaint for insufficiency, and in striking the 
a ns wer a ccord i n gly. 

2. In interfering with the discretionary powers of the defendants 
in their administration of the public domain of the United States, 
and in abridging and controlling their powers in that respect by an 
injunction which prohibits them to cancel or reject plaintiff’s selec¬ 
tion of a tract of public land known as Whaler Island. 

3. In compelling the defendants to recognize and give effect to a 
selection with Valentine scrip by the plaintiff, which covers public 
land of the United States within the limits of the harbor of an 
incorporated town. 

4. In enjoining the defendants from issuing a patent to public 
land of the United States in accordance with the requirements of an 
act of Congress having reference to such land. 
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5. In enjoining the defendants from considering and jobeying the 
requirements of an act of Congress having reference to the land 
involved in this cause, and in requiring the defendants to give 
54 effect to the plaintiff’s selection of the land in question, in 
defiance of the said act of Congress. 

G. In destroying, through injunction, the discretionary powers of 
the defendants in their control, administration, and disposition of 
the public lands of the United States. 

7. In requiring the defendants to consider and give effect to an 

application to make private entry for public land of ‘the United 
States which already has been dedicated to a public use by an act 
of Congress. j 

8. In requiring the defendants to consider and give effect to an 

application to make private entry for a tract of public land in 
which the United States, through an act of Congress, has reserved 
ultimate title to itself. j 

9. In requiring the defendants to consider and give effect to an 
application to make private entry for a tract of public land of the 
United States in which the inhabitants of Del Norte County, Cali¬ 
fornia. have acquired a prior equitable right. 

10. In requiring the defendants, by a decree in this cause, to con¬ 
sider and determine a claim to public land which is adverse to the 
title reserved therein to the United States by an act of Congress, 
in spite of the fact that the United States is not a party tjo this suit. 

E. C. FinIney, 

O. H. Graves, 

Attorneys for Defendants. 


Designation of the record 

\ 


Filed July 22, 1931 

* * * * * 



* 


The clerk, in preparing the transcript of the record for the Court 
of Appeals in this cause, will include the following papers therein: 

1. The bill of complaints and exhibits. 

2. Amendment to the bill of complaint. 

3. Defendants’ answer to the bill of complaint. 

4. Plaintiff’s motion to strike out the defendants’ ajnswer for 
insufficiency. 

5. The final decree striking the defendants’ answer and awarding 

an injunction, and allowing an appeal to the defendants. 

55 6. Assignments of error. I 


7. This designation. 


! 

E. C. Finney, 

Solicitor , Interior Department. 


O. H. Graves, 
Assistant to the Solicitor. 
Service accepted this 18th day of July, 1931. 

C. F. R. OgiiIby, 
Attorney for Eric \Lyders. 


i 

I 

i 

i 


32 


RAY LYMAN WILBUR VS. ERIC LYDERS 


Additional designation of the recon'd 
Filed July 28,1931 

******* 

The clerk will please include in the transcript of the record for 
the Court of Appeals in the above-entitled cause the following: 

1. Rule to show cause. 

2. Preliminary injunction. 

C. F. R. Ogilby, 

Attorney for Plaintiff , Appellee. 

C. F. R. Ogilby, 1422 4i F ” Street NW., Washington, D. C. 

Service of copy hereof acknowledged this 27th day of July, 1931. 

i O. H. Graves, 

Victor H. Wallace. 
Attorneys for Defendant , Appellants. 

56 Supreme Court of the District of Columbia 

United States of America, 

District of Columhia. ss: 

I. Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 55, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein tiled, copies of 
which are made part of this transcript, in cause No. 52277 in equity, 
wherein Eric Lyders is plaintiff and Ray Lyman Wilbur, as Secre¬ 
tary of the Interior, and Charles C. Moore, as Commissioner of the 
General Land Office, are defendants, as the same remains upon the 
files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 15th day of September, 1931. 

[seal.] i Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5491. Ray Lyman Wilbur et al., appellants, vs. Eric Lyders. 
Court of Appeals, District of Columbia. Filed Sept. 16, 1931. 
Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia J 

j 

April Term, 1931 


No. 5491 

i 

i 

Ray Lyman Wilbur, as Secretary of the Interior, 
and Charles C. Moore, as Commissioner ofj the 
General Land Office, appellants 

v. ! 

i 

Eric Lyders, appellee I 


brief of appellants 


STATEMENT OF THE CASE 

i 

i 

This is an appeal by Ray Lyman Wilbur, as Sec¬ 
retary of the Interior, and Charles C. Moore,! as 
Commissioner of the General Land Office, the de- 

7 i 

I 

fendants below, from a decree of the Supreme 
Court of the District of Columbia, dated July! 9, 
1931 (R. 29), in Equity cause No. 52277, which 

i 

struck their answer to the bill of complaint and per¬ 
manently enjoined them as prayed by the plaintiff, 
Eric Lyders. (R. 8.) 


0) 
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On December 31,1930, Eric Lyders, a naturalized 
citizen of the United States, residing in the City of 
San Francisco, California, filed suit in Equity No. 
52277, against Ray Lyman Wilbur, as Secretary of 
the Interior, and Charles C. Moore, as Commis¬ 
sioner of the General Land Office. (R. 1.) 

The bill of compliant alleged, in substance, that 
Lyders, on January 6,1927, through the medium of 
Valentine scrip, selected a tract of vacant public 
land known as Whaler Island, lying in the Pacific 
Ocean near Crescent City, California, and contain¬ 
ing about 3 1 /2 acres; that he posted notice of his 
selection in the proper United States land office on 
January 6, 1927; that he posted a similar notice on 
the land on January 9, 1927; that he commenced 
publication of a similar notice on January 11,1927; 
and that on January 27,1927, he paid the necessary 
filing fee of $1. 

The bill alleged further that on January 28,1927, 
the President of the Lmited States, acting under the 
authority of the act of June 25,1910 (36 Stat. 847), 
as amended by the act of August 24, 1912 (37 Stat. 
497), withdrew Whaler Island from all forms of 
appropriation pending classification and legisla¬ 
tion, subject to any valid existing rights; that on 
February 12, 1927, the President, under authority 
of those acts, again withdrew Whaler Island from 
appropriation in connection with the improvement 
of the harbor of Crescent Citv; and that on March 

7 

4, 1927, Congress enacted a law known as Private 
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No. 530 (44 Stat., Part 3, 1845), which regd as 
follows: 

i 

That the Secretary of the Interior is here¬ 
by authorized to issue patent to the County 
of Del Norte, State of California, to Whaler 

i 

Island, containing about three acres, in Cres¬ 
cent City Bay, Del Norte County, California, 
for purposes of a public wharf. 

Sec. 2. That the Secretary of the Interior 
is hereby directed to take such action as mav 

%/ j 4 / 

be necessary to carry out the purposes of this 
Act. I 

The bill alleged further that on May 17, 1927, 
William Spry, the then Commissioner of the jGen- 
eral Land Office, rejected the plaintiff's selection of 
Whaler Island; that on appeal by the plaintiff the 
then Secretary of the Interior (Hubert Work), on 
October 3, 1927, affirmed the Commissioner’s ac¬ 
tion; and that on November 10, 1927, the Secretary 
denied a motion for rehearing*. Copies of these 
decisions were attached to the bill as Exhibits! “A, 
B, and C.” (R. 9,12, and 16.) 

The bill alleged further that on March 15, 1928, 
the plaintiff, Lyders, filed suit in Equity No. 48087, 
against Hubert Work and William Spry, as Secre- 

i 

tarv of the Interior and as Commissioner of the 

4 / J 

General Land Office, wherein he prayed a man¬ 
datory injunction against the said defendants^ re- 
quiring them to vacate their decisions, as aforesaid, 
and that they be enjoined from issuing and deliver¬ 
ing a patent to Whaler Island to Del Norte County, 
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California, or to any person other than the plain¬ 
tiff. The bill alleged that the defendants in the said 
Equity cause No. 48087 filed a motion to dismiss the 
bill of complaint therein, and that the cause came 
on for hearing upon the said motion to dismiss, 
whereupon the court, on April 30, 1928, entered a 
final decree awarding injunction. The decree in 
question then is quoted in full. (R. 4, 5.) 

The bill alleged further that the defendants in 
the said Equity cause No. 48087 thereupon appealed 
to this court from the foregoing decree, and that 
while the cause was pending on appeal the defend¬ 
ant, Work, resigned his office as Secretary of the 
Interior, and Roy O. West was appointed in his 
place, and was duly substituted for him as an appel¬ 
lant in the said Equity cause No. 48087, and that on 
November 4,1929, this court handed down an opin¬ 
ion affirming the decree of the Supreme Court of the 
District of Columbia. 

Paragraph 11 of the bill read as follows: 

Plaintiff further states that counsel for 
the appellants and also counsel for the ap¬ 
pellee then noticed, for the first time, to wit, 
upon the handing down of said opinion, that 
through inadvertance the defendant herein, 
Ray Lyman Wilbur, had not been substi¬ 
tuted as a party appellant in the place and 
stead of the aforesaid Rov O. West, and that 

7 

the defendant herein, C. C. Moore, had not 
been substituted as a party appellant in the 
place and stead of the said William Spry. 
Whereupon, motion for the substitution of 
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i 

the said Ray Lyman Wilbur, defendant 
herein, in the place and stead of Roy O. 
West, as Secretary of the Interior, and for 
the substitution of C. C. Moore, defendant 
herein, in the place and stead of William 
Spry, was filed by counsel of record! for 
the appellants, Roy O. West and William 
Spry, and on the 14th day of November, 
A. D. 1929, it was ordered by the Court of 
Appeals that Ray Lyman Wilbur, as Sec¬ 
retary of the Interior, be substituted! for 
Roy O. West, and C. C. Moore, as Com¬ 
missioner of the General Land OfficeL be 
substituted for William Spry as parties, ap¬ 
pellant in said cause. Plaintiff further 
shows that thereafter counsel of record for 
the said Ray Lyman Wilbur and C. C. Moore 
filed a motion for a stay of the mandate of 
the Court of Appeals, under Rule 24 of that 
court, pending application for certiorari to 
the Supreme Court of the United States. 
Plaintiff is informed and believes and there¬ 
fore avers that the said Rav Lyman Wilbur, 
party appellant in said cause and now de¬ 
fendant herein, was advised by the Attorney 
General of the United States that the Solic¬ 
itor General had decided not to apply to the 
Supreme Court of the United States for a 
writ of certiorari in said case, for the reason 

that said Rav Lvman Wilbur was not in a 

%/ %/ 

position to make such an application because 

no substitution of Rav Lvman Wilbur for 

%/ %/ 

Roy O. West was made within six months 
of Secretary West’s separation from the 
office of Secretary of the Interior. Plaintiff 
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states that accordingly the mandate of the 
Court of Appeals affirming the decree of this 
court of April 30, 1928, supra, was sent 
down to this court on the 3d day of February, 
1930. (R. 6.) 

The bill then proceeded to state that thereafter 
the plaintiff requested that a patent to Whaler 
Island be issued to him in conformity with the de- 
cree of the Supreme Court of the District of 
Columbia in Equity cause No. 48087, but that the 
reqxtest was denied by the Assistant Secretary of 
the Interior; that unless the defendants were en¬ 
joined by the court, they would doubtless issue a 
patent to Whaler Island to Del Norte County, 
California; that the plaintiff had exhausted his 
rights of appeal and review in the Department of 
the Interior; that he had been advised by his coun¬ 
sel that the court’s decree in Equity cause No. 48087 
was res judicata against the defendants in Equity 
cause No. p2277, or if not strictly res judicata, was 
determinative of the questions involved in the suit. 

By reason of the premises the plaintiff prayed an 
injunction, and other relief, against the defendants. 
(R. 8.) 

Secretary Wilbur and Commissioner Moore, the 
defendants in this cause, Equity, No. 52277, did 
not content themselves with a motion to dismiss, as 
had their predecessors in office who were the de¬ 
fendants in Equity cause No. 48087, but on January 
16,1931, they answered to the bill of complaint filed 
against them, fully and at length. (R. 19.) 
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The defendants denied that Lyders ever had 
selected the land known as Whaler Island with 
Valentine scrip, but they admitted that he had 
attempted to do so. They said that the attempted 
selection of the island was ineffective because the 
land was located within the limits of the harbor of 
Crescent City, an incorporated town, and tlfat it, 
therefore, was not subject to selection by the plain¬ 
tiff. | 

The defendants said that long prior to January 
6, 1927, the date of the plaintiff’s attempted selec¬ 
tion, Whaler Island had been included in surveys 
made by the War Department pursuant to acts of 
Congress providing for the improvement of Cres¬ 
cent City Harbor, and that the island was shown on 
the plats of survey as being essential to such im¬ 
provement. 

i 

The defendants said that the plaintiff’s applica¬ 
tion to select the island was not completed Until 
January 27, 1927, when he paid his filing fee af the 
Land Office, and that at that date the bill, directing 
the Secretary of the Interior to issue a patent to the 

l 

island to Del Norte County, California, for a public 
purpose, which afterwards became a law as th^ act 
of March 4,1927, already was pending before Con¬ 
gress. | 

i 

The defendants quoted the statement of this 
court made in its opinion in the prior case of Lyiters 

_ i 

v. West, Equity No. 48087, which raised the ques¬ 
tion as to the intended appropriation of Whaler 
Island by the Government for a public purpose. | 

86781—31-2 
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The defendants then said that while the prior 
suit, Equity No. 48087, was pending in this court on 
appeal, the appellant, Roy 0. West, resigned his 
office as Secretary of the Interior on March 4, 1929, 
and that the appellant, William Spry, died on April 
21, 1929, and that thereupon Equity suit No. 48087 
entirely abated, and that it never was revived 
against the defendants, and that, therefore, tile de¬ 
cree of this court rendered against them on Novem¬ 
ber 4. 1929, was void, and that the court's decision 
of that date was the decision of a moot question 
onlv. 

The defendants expressly denied that the decree 
rendered in Equity cause No. 48087 was res judicata 
as against them. They also denied that the decree 


rendered in that case was determinative of the ques¬ 
tions involved in the instant suit, Equity No. 52277, 

and thev said that the issue as to whether Whaler 
* 

Island had been appropriated to a public use prior 

to Lyders's application to acquire the same, never 

had been heard or determined bv anv court. Thev 

%> %/ 

pointed out that while Equity cause No. 48087 was 
heard and determined upon a motion to dismiss, 
which admitted all facts which had been well 


pleaded, the instant case was presented to the court 
upon an answer which denied all right of the plain¬ 
tiff in and to Whaler Island, and which presented 
issues which never before had been heard or deter¬ 
mined. 

In the last paragraph of their answer (R. 24), 
the defendants gave a summary of the case and 
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concluded by setting forth eight specific reasons 
why Lyders was not entitled to the relief prajyed in 
his bill (R. 26-27). I 

On January 30, 1931, the trial court granted a 

i 

preliminary injunction as prayed in the bill of com¬ 
plaint. (R. 28.) 

Thereafter, Lvders filed a motion to strike the 

defendants’ answer, and for a final decree in his 

favor. (R. 28.) j 

The motion to strike the answer of the defendants 

was granted by the court in a decree dated July 9, 

1931. As the defendants, Secretary Wilbur and 

«/ 

Commissioner Moore, had elected to stand jupon 

i 

their answer, the decree concluded as follows!: 

* * * it is, by the court, this 9tli day 
of July, 1931, adjudged, ordered, and de¬ 
creed that the defendants, as Secretary of the 
Interior and as Commissioner of the General 
Land Office, respectively, their successors in 
office, and all persons claiming to act under 
their authority and control, or the authority 
and control of either of them, be, and they 
are hereby, permanently restrained and en¬ 
joined from canceling or rejecting plaintiff’s 
location of a tract of unsurveyed land, 
known as Whaler Island, in the harbdr of 

7 i 

Crescent Citv, California, but since offieiallv 
surveyed and now being described as lot 1 
in section 33, T. 16 N , R. 1 W., H.j M., 
California, known in the General Land Office 
of the L T nited States as Sacramento 017260, 
on account of or by reason of any order, jrul- 
ing, holding, or decision, mentioned land 
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complained of in the bill of complaint herein, 
and from issuing a patent to the said Whaler 
Island or any part thereof to the county of 
Del Norte, California, pending final determi¬ 
nation by the defendants of the rights of the 
plaintiff to the said island, as prayed in 
plaintiff’s bill of complaint. 

It is further adjudged, ordered, and de¬ 
creed that the said defendants, their suc¬ 
cessors in office, and all persons acting under 
the authority or control of them, or either of 
them, in giving full legal force and effect to 
the plaintiff’s said selection and location of 
said land and in disposing thereof, shall ex¬ 
clude from consideration the Executive or¬ 
ders of January 28, 1927, and February 12, 
1927, and the act of Congress of March 4, 
1927, referred to in the plaintiff’s bill of 
complaint, all as prayed therein. 

And it is further adjudged, ordered, and 
decreed that the plaintiff may have and 
recover his costs herein of the defendants, 

• the same to be taxed by the clerk of the court. 
(R. 29-30.) 

Thereupon, the defendants, in open court, noted 
an appeal to this court from the decree aforesaid. 
Later the defendants filed the following assign¬ 
ments of error, all of which now are relied upon. 

ASSIGNMENTS OF ERROR 

The lower court erred: 

1. In sustaining the plaintiff’s motion to 
strike the defendants’ answer to the bill of 
complaint for insufficiency, and in striking 
the answer accordingly. 
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2. In interfering with the discretionary 
powers of the defendants in their adminis¬ 
tration of the public domain of the United 
States, and in abridging and controlling their 
powers in that respect by an injunction 
which prohibits them to cancel or I reject 
plaintiff’s selection of a tract of public land 
known as Whaler Island. 

i 

3. In compelling the defendants to recog¬ 

nize and give effect to a selection with Val¬ 
entine scrip by the plaintiff, which Rovers 
public land of the United States within the 
limits of the harbor of an incorporated 
town. | 

4. In enjoining the defendants from; issu¬ 

ing a patent to public land of the Ignited 
States in accordance with the requirements 
of an act of Congress having reference to 
such land. j 

5. In enjoining the defendants from; con¬ 

sidering and obeying the requirements 6f an 
act of Congress having reference to the land 
involved in this cause, and in requiring the 
defendants to give effect to the plaintiff’s 
selection of the land in question, in defiance 
of the said act of Congress. j 

6. In destroying, through injunction,! the 
discretionary powers of the defendants in 
their control, administration, and disposi¬ 
tion of the public lands of the United States. 

7. In requiring the defendants to consider 
and give effect to an application to make 
private entry for public land of the United 
States which already has been dedicate^ to 
a public use by an act of Congress. j 
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8. In requiring the defendants to con¬ 
sider and give effect to an application to 
make private entry for a tract of public 
land in which the United States, through an 
act of Congress, lias reserved ultimate title 
to itself. 

9. In requiring the defendants to consider 
and give effect to an application to make 
private entry for a tract of public land of 
the United States in which the inhabitants 
of Del Xorte Countv, California, have ac- 
quired a prior equitable right. 

10. In requiring the defendants, by a de¬ 
cree in this cause, to consider and determine 
a claim to public land which is adverse to the 
title reserved therein to the United States 
by an act of Congress, in spite of the fact 
that the United States is not a party to this 
suit. 

ARGUMENT 

This Court, in its opinion in the prior case of 
West v. Lyders (36 Fed. (2d) 108, 110), gave 
Valentine scrip a status superior to scrip of other 
kinds. In this respect the court conferred a dignity 
upon Valentine scrip to which it is not entitled. 

The Supreme Court of the United States dis¬ 
cussed the status of the Valentine scrip in the case 
of Mann v. Tacoma Land Com -party (153 U. S. 273). 
The Court said, at page 285: 

Further, as appears from the statement 
made bv the Secretary of the Interior, he 
(i. e., Valentine) had lost all legal right to 
this land, for when a commission had been 
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provided for investigating the validity of 
such claims, he presented his claim fof con¬ 
firmation and then withdrew it. Congress 
had fulfilled all obligations to him growing 
out of the treaty with Mexico, and when by 
his own act he had forfeited his legal claims 
to the land, it was a mere act of grace by 
which was given to him the right to select 
an equal amount of land elsewhere. 

In. the instant case, therefore, we are dealing 
with the location of scrip which possessed nb su¬ 
perior virtues, and which is governed by the same 
rules which are applicable to other kinds of scrip 
issued under other laws. 

The trial court erred in sustaining the appellee’s motion 
to strike the appellants’ answer and in striking the 
answer accordingly. Assignment of Error No. 1 j 

The appellee’s motion to strike the appellants’ 
answer was based upon three general grounds,; and 
upon the specific ground: j 



2. The decree of the Supreme Court of the 
District of Columbia entered in equity cause 
No. 48087, on the 30th day of April, 1928, as 
affirmed by the Court of Appeals of j the 
District of Columbia in its opinion haijded 
down on the 4th day of November, 1929, is 
res ad judicata against the defendants heriein. 
(R. 29.) | 


As the trial justice stated no grounds and gave no 
reasons for his decree aj^pealed from in this case 
(R. 29), it must be assumed that he found all of the 


i 

i 


14 


contention presented by the plaintiff’s motion to be 
sound, and that he found his prior decree entered in 
Equity Cause No. 48087 (R. 4), against Hubert 
Work, as Secretary of the Interior, and William 
Spry, as Commissioner of the General Land Office, 
and “their successors in office” to be res judicata as 
against the defendants and appellants in this cause, 
Ray Lyman Wilbur, as Secretary of the Interior, 
Charles C. Moore, as Commissioner of the General 
Land Office, and to be binding upon them. 

It appears, however, that while Equity Cause No. 
48087 was pending in this Court on appeal from 
the decree aforesaid, bv Rov 0. West, the then 
Secretary of the Interior, who had been substituted 
for Secretary Work, and by Commissioner Spry, 
Secretary West resigned his office and Commis¬ 
sioner Spiy died. These facts would have abated 
the suit forthwith, except for the legislation here¬ 
inafter referred to. See: 

United States v. Boutwcll, 84 S. (17 
Wall.) 604. 

United States ex rel. Warden v. Chandler, 
122 U. S. 643. 

United States ex rel. Long v. Locliren, 164 
XL S. 701. 

United States ex rel. Bernardin v. Butter - 
worth, 169 U. S. 600. 

All of the foregoing decisions involved actions 
at law, but the rule they announced also was appli¬ 
cable to suits in equity, as in the instant case. See 
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Warner Valley Stock Company v. Smith, 165 U. S. 


28. 


In order to avoid the hardship caused by the 
abatement of an action or suit against a public 
officer, by reason of his death or resignation, and 

i 

pursuant to the suggestion of the Supreme Court 
in the case of United States ex rel . Bernarctin v. 
j Butterwortli, supra, Congress passed the act of 
February 18, 1899 (30 Stat. 822). This act was 
superseded by the act of February 13,1925, Section 
11 (43 Stat. 941), which is now Section 780 of the 
Judicial Code; United States Code, Title 28. j 

i 

In accordance with the provisions of the act of 
February 13, 1925, a suit against an officer Of the 
United States, which formerly would have abated 
because of his death or resignation, now may be 
continued and maintained against his successors in 
office, provided proceedings to that end are taken 
within six months after the death or resignation of 

° i 


such officer. 

In order to keep such a suit alive, however^ the 
necessity for the substitution of a party must be 
shown to the court within the time limited by, the 
statute, to wit, within six months, as now provided 
bv the 1925 act. See: I 


i 

LeCrone v. McAdoo, Secretary of j the 
Treasury, 253 U. S. 217, decided under! the 
1918 act, which permitted substitution with¬ 
in twelve months. 


i 

i 

i 

i 

i 

i 


S67S1—31 
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United States ex re\. Claussen v. Curran, 
Commissioner of Immigration, 276 U. S. 
590, decided under the 1925 act, which re¬ 
duced the time limited for substitution to six 
months. 

Roy O. West, the defendant and appellant in 

Equity cause No. 48087, resigned his office as Secre¬ 
tary of the Interior on March 4, 1929, while the 

defendant and appellant, Spry, died on April 21, 
1929. (R. 21.) 

The decree of the lower court against the appel¬ 
lants in Equity cause No. 48087 was affirmed by 
this court on November 4, 1929 (R. 5, 22), which 
was more than six months after the respective 
dates of their resignation and death. 

Lyders admits (R. 6) that it was then noticed 
for the first time, by the attorneys for the opposing 
parties in Equity cause No. 48087, that Secretary 
Wilbur had not been substituted in the place of 
Secretarv West, and that Commissioner Moore had 
not been substituted in the place of Commissioner 
Spry. 

Thereafter, the attorney for the former appel¬ 
lants West and Spry, asked to have Secretary 
Wilbur and Commissioner Moore substituted in 
their place as parties to the said Equity suit No. 
48087, and an order of this court permitting such 
substitution was granted on November 14,1929. 

This order, however, came too late, as the said 
Equity cause No. 48087 already had abated. Un¬ 
der such conditions the case could not be revived 
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i 


against Secretary Wilbur and Commissioner 
Moore, even with their consent, as there was 
nothing to revive. See United States ex rely, Ber- 
nardin v. Butterworth, supra, at page 605. 

i 

The practice with reference to abatement ip cases 
like Equity cause No. 48087, which originated in a 
Federal court, is outlined by the Supreme Court of 
the United States in its memorandum decision in 
the case of United States ex rel. Claussen v. Ctirran, 
Commissioner of Immigration, supra . 

In that case a District Court of the United States 
dismissed a writ of habeas corpus, and its judgment 
was affirmed by a judgment of the Circuit Coprt of 
Appeals. Certiorari was granted by the Supreme 
Court on March 7, 1927. It being made to appear 
thereafter that Curran had resigned his office as 
Commissioner of Immigration on March 31, 1926, 
and that no motion to substitute his successor as a 
party to the cause had been made within the. time 
limited for such motion, the Supreme Court vacated 

i 

the judgment entered by the District Court and the 
judgment entered by the Circuit Court of Appeals, 
and remanded the case to the District Court with 

i 

instructions to dismiss the case as abated. I 


Therefore, under the authority of ClamsCn v. 
Curran, the prior Equity cause No. 48087, against 
West and Spry, now is wholly abated, both in! this 

* i 

court and in the Supreme Court of the District of 
Columbia, and the judgment entered in that case 
should be vacated and the case dismissed. 
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As, however, the appellants in the instant case, 
Equity No. 52277, never were parties to Equity 
cause No. 48087, they have no interest or concern 
in its further disposition. 

What has been said shows conclusivelv that the 
appellants in this cause, as they believe, are in no 
way bound by the decree in Equity cause No. 48087, 
and that the decree in that case is not res judicata 
as to them, as was contended by Lyders in his mo¬ 
tion to strike their answer in this case. (R. 29.) 
If, therefore, the trial court granted Lyders’s mo¬ 
tion on that ground, the decree entered in this 
case against the defendants (R. 29) clearly was 
erroneous. 

In any event, however. Secretary Wilbur and 
Commissioner Moore are not bound by the personal 
decree of injunction granted in Equity cause No. 
48087 against their predecessors, Secretary West 
and Commissioner Spry. (R. 4, 5.) Secretary 
Wilbur and Commissioner Moore were not parties 
to that cause, and the Supreme Court has held, in 
the case of United States v. Boutwell, supra, that 
a succeeding Secretarv—in that case a Secretarv of 
the Treasury—is not in privity with his predeces¬ 
sors. See 84 U. S. (17 Wall.) at page 608. 

In the case of The Secretary v. McGarrahan, 76 
II. S. (9 Wall.) 298, the Supreme Court said: 

* * * the present secretary may well 

complain * * * that the judgment was 

rendered against him without notice and 
without any opportunity to be heard. 


19 


In the instant case Secretary Wilbur equally may 
complain that he has been held to be bounfl by a 
decree against his predecessor in office, although 
such decree was rendered without notice to him, 
and without an opportunity given him to be heard 
in opposition thereto. j 

II 

i 

The legislation of Congress with reference to Whaler 
Island, and the various acts performed by its agents 
pursuant to such legislation, constituted an appropria¬ 
tion of the island sufficient to defeat the subsequent ap¬ 
plication of Lyders to make private entry for th0 land. 
Assignments of Error Nos. 7 and 8 

i 

In its opinion in the case of West v. Lyders (36 
Fed. (2d) at page 111) this court said: j 

The decision of the Secretary affirming the 
decision of the Commissioner of the General 
Land Office and sustaining the order cancel¬ 
ing plaintiff’s selection refers to certain re¬ 
ports of army engineers and acts of Congress 
for the improvement of Crescent City Har¬ 
bor. Without expressing any opinion, we 
have not overlooked the bearing these re¬ 
ports and acts of Congress might have on 
this case had the question been properly 
raised, in so far as they suggest an intended 
appropriation of the island by the Govern¬ 
ment for a public use. j 

The defendants’ answer in the instant case alleges 
that public control over the land known as Whaler 
Island is necessary in the interests of harbor regula¬ 
tion and for the safety of navigation; and that long 


i 




20 


prior to the date of Lyders’s application to acquire 
Whaler Island, the island had been included in sur¬ 
veys made by the War Department pursuant to acts 
of Congress provided for the improvement of 
Crescent City Harbor, and that Whaler Island is 
shown upon plats of survey dated May 15,1915, and 
November 15,1926, as being included in the scheme 
of improvement of Crescent City Harbor contem¬ 
plated by the War Department and authorized by 
Congress, and as being essential to such improve¬ 
ment. The answer also states that the improve¬ 
ment of the harbor actually lias been begun through 
the construction of a breakwater. (R. 20.) 

The defendants' answer alleges further that 

Whaler Island is located at the entrance to a bav 

%/ 

which constitutes that natural harbor of Crescent 
City, and that it serves as a breakwater and as a 
partial protection to the harbor (R. 24); that Con¬ 
gress long has contemplated the necessity for a 
harbor of refuge on the Pacific Coast, and that vari¬ 
ous surveys and reports relative to the subject have 
been submitted, with the result that Crescent Citv 
Harbor lias been found to be best fitted for the pur¬ 
pose; that investigations as to the advisability of 
improving Crescent City Harbor have been con¬ 
ducted by Congress through the War Department, 
and that reports were made on the subject in 1867, 
1877, 1878, 1892, 1895, 1912, and 1915; that a map 
prepared by the War Department was submitted 
with its 1915 report, showing Whaler Island as con- 
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stituting an essential element and feature of the 
contemplated improvement of Crescent City Har¬ 
bor; that Congress by the act of July 18,j 1918, 
authorized the improvement of Crescent City Har¬ 
bor under plans which contemplated the use of 
Whaler Island as the terminus of a sand jetty con¬ 
nected with the shore for the purpose of protecting 
the inner harbor ; that on November 15, 1926, the 
War Department prepared and submitted a map 
showing Whaler Island as connected with the shore 
by a sand jetty, and as located at the mouth of the 
harbor, but which also showed a plan of a larger 
harbor, which included Whaler Island within its 
limits; that subsequent to the act of July 18,j 1918, 
various acts having reference to the improvement 
of Crescent City Harbor were passed by Congress; 
that by the act of January 21, 1927, a plan of im¬ 
provement was adopted which provided for a har¬ 
bor of larger size than that originally contem¬ 
plated, but that Whaler Island was not eliminated 
from the scheme of harbor improvement, as the act 
of Congress of March 4, 1927, dedicated the island 
to the use of Del Norte County for the purpose of a 
public wharf (R. 25). 

Lyders, through his motion to strike the answer 
(R. 28), admitted all of its aforesaid allegations, 
and they, therefore, must be taken as true. Taylor 
v. Jackson (50 App. D. C. 381, 383). 

It hardly can be said that the facts admitted as 
above indicate anything else than “an intended 


appropriation of the island by the Government for 
a public use.” 

It also is to be noted that the act of April 5,1872 
(17 Stat. 649), pursuant to which Valentine scrip 
was issued, provided that Valentine and his legal 
representatives might select only “unoccupied and 
unappropriated public lands of the United States.” 

As this i^ a suit in equity, and as an intent by the 
Government to appropriate public land for a public 
purpose, evidenced by specific legislation and by 
overt acts to that end, is equivalent in equity to 
actual appropriation as against a subsequent volun¬ 
teer with notice, the appellants contend that the 
decree appealed from in this case, in favor of 
Lyders, was erroneous. 

Ill 

Public land situated within the limits of the harbor of an 
incorporated town is not subject to appropriation by a 
private individual, under the public land laws of the 
United States. Assignments of Error No. 3 

The Secretary of the Interior, in the exercise of 
his statutory authority over the public lands of 
the United States, has always claimed and exer¬ 
cised the right to restrict the location of scrip, in¬ 
cluding Valentine scrip, to such locations as would 
not interfere with public rights, safety, or con¬ 
venience. 

Shortly after acquiring his scrip, Valentine, and 
those claiming under him, attempted to enter tracts 
of public land within the limits of incorporated 
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towns, which had peculiar value on that account 
through the location of the scrip. j 

On October 18, 1875, Valentine made application 
to the United States Land Office at Springfield, 
Illinois, to locate his scrip within the corporate 
limits of the City of Chicago upon public land of 

the United States which formerly had been the 

•/ 

Fort Dearborn Reservation. j 

The Commissioner of the General Land Office 
decided that the selection was valid, but on appeal 
by the City of Chicago the Secretary held other¬ 
wise. The Secretary said: j 

Looking to the equitable intention of the 
lawmakers, I am of the opinion that itiwas 
intended that this scrip should be located 
upon any unoccupied and unappropriated 
public lands, not mineral, which were in a 
state of nature; and I do not think that Con¬ 
gress intended that Mr. Valentine, or his 
assigns, should be allowed to locate said scrip 
in the business centre of one of our great 
cities, and thus absorb its streets, parks; and 
public improvements. j 

The lands sought to be located with this 
scrip by Valentine and others are probably 
of more value than the entire Miranda Gr$nt, 
and the equitable rule invoked by counsel is, 
in my opinion, a conclusive argument against 
the claims. 

I, therefore, hold that the tract of l^nd 
described in the application of Thomas B. 
Valentine, is not unoccupied and unappro¬ 
priated public land of the United States, and 


i 

i 

i 
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that even though it were unoccupied and un¬ 
appropriated, it would not be subject to ap¬ 
propriation with said scrip. 

Your decision is reversed, and said appli¬ 
cation is rejected. 

See Valentine v. City of Chicago (Copp’s Public 
Land Laws—1882, Volume 2,1024, 1030). 

See also: 

City of Seattle v. McAIeer et al. (2 Copp’s 
Public Land Laws, 1306,1309). In this case 
Valentine attempted to enter lands within 
the corporate limits of Seattle. 

James II. May (3 Decisions of the Depart¬ 
ment of the Interior, relating to public lands, 
200; hereinafter cited as “L. D.”)* This 

case involved lands within the Citv of 

* 

Seattle. 

Thomas B. Valentine et al. (5 L. 1). 382). 
This case involved lands situated on the lake 
front in Chicago. 

Cyras F. Clapp (12 L. D. 281). This case 
involved lands in Port Angeles, Washington. 

The rule adopted by the Secretary with respect 
to the location of Valentine scrip agrees with the 
provisions of the Revised Statutes with respect to 
preemption and homestead entries. Section 2258 
of the Revised Statutes provides: 

The following classes of lands, unless 
otherwise specifically provided for by law, 
shall not be subject to the rights of preemp¬ 
tion, to wit: 

***** 


T 

i 


Second. Lands included within the limits 
of any incorporated town, or selected ^s the 
site of a citv or town. 

This provision was adopted in the homestead 

laws, and no homestead entry can be made for land 

within the limits of any incorporated town cjr for 

lands selected as the site of a citv or town. 

* 

In the case of Barbour v. Wilson et al. (23 L. D. 
462), decided on December 3, 1896, the syllabus in 
part is: ! 

The amendment of sections 2289 and! 2290 

R. S., by the act of March 3, 1891, doe$ not 

authorize entrv under the homestead law of 

* 

lands included within the limits of an incor¬ 
porated town. | 

In the course of his decision in that case the!Sec- 

j 

retarv of the Interior said: j 

1 

Moreover, as the law now stands it is only 
“unappropriated public lands” that are'sub¬ 
ject to homestead entry, and I do not think 
that lands included within the limits of an 

j 

incorporated town can be justly held to come 
within that category. 

~ %/ i 

In this connection it is important to note that 
the act of April 5, 1872 (17 Stat. 649), which ere- 

i 

ated Valentine scrip, gave Valentine and I his 

i 

legal representatives the right to select only ‘tun- 
occupied and unappropriated public lands of jthe 
United States,” which, in accordance with the de¬ 
cision just cited, and with other decisions of the 

i 

Department of the Interior, does not include “lapds 
within the limits of an incorporated town.” 

i 

i 

j 

j 



26 


The instant case, so far as is known, is the first 
one in which a Secretary of the Interior has been 
called upon to determine whether or not Valentine 
scrip can be located on land within the limits of the 
harbor of an incorporated town. 

The same reasons which prompted Congress, in. 
Section 2258 of the Revised Statutes, to reserve 
from preemption public land “included within the 
limits of any incorporated town or selected as the 
site of a city or town/’ and which prompted the 
adoption of the same provision into the homestead 
laws, and which caused the Secretary of the In¬ 
terior to hold that such lands are not subject to 
appropriation with Valentine scrip, apply with 
even greater force to lands located within the har¬ 
bor limits of an incorporated town, which require 
public control for the enforcement of law and the 
safety of navigation. 

It was said in the case of Smith v. Board County 
Com’rs Skagit County (45 Fed. 725): 

It is essential to the maintenance of an 
efficient city government that its police 
power and jurisdiction should extend over 
its harbor, if it has a harbor. 

By the act of July 18, 1918 (40 Stat. 910), Con¬ 
gress gave definite recognition to Crescent City 
Harbor as an actual entity, as follows: 

Crescent City Harbor, California: The 
improvement of Crescent City Harbor is 
hereby authorized in accordance with the re¬ 
port submitted in House Document Num- 


I 


bered Four hundred and thirty-four, Sixty- 
fourth Congress, first session, and subject to 
the conditions set forth in said document: 
Provided, That before entering upop the 
prosecution of the work herein authorized 
the Secretary of War shall require the con¬ 
tribution of the sum of $200,000 from! local 
interests, and the said Secretary is hereby 
authorized to prosecute the work of improve¬ 
ment with such funds when so furnished. 

i 

In determining whether or not Lyders’$ bill 
states a valid cause of complaint in equity, it 
therefore is necessarv to determine whether or not 
public land of the United States located within the 
limits of the harbor of an incorporated town i§ sub¬ 
ject to private entry and appropriation withjVal- 

i 

entine scrip, and whether one who seeks to liiake 
such an entry has a mandatory right to require the 
Secretary of the Interior to allow the same. 

In paragraph 16 of the answer to Lyders’s bill of 
complaint (R. 26) the appellant stated “that the 
land known as Whaler Island is within the estab- 

i 

lished harbor limits of an incorporated town known 
as Crescent Citv, California, and that it therefore is 
not subject to acquisition under any of the public 

I 

land laws of the United States, including the act of 
April 5, 1872, pursuant to which the Valentine 
scrip was issued.” 

The foregoing statement is a ruling bv the' de- 
fendants with respect to the disposition of public 

i 

land of the United States which Congress has com¬ 
mitted to their exclusive jurisdiction and control. 
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Therefore, unless the ruling is arbitrary or capri¬ 
cious, it is binding upon the courts. 

See United States ex ret. McCullough v. Lane (50 
App. D. C. 123) and the cases cited at page 125. 

It hardly can be said that a ruling made in the 
public interest, and for the purpose of safety and 
convenience, is either arbitrary or capricious. 

Neither can it be denied that the reasons which 
caused the Secretary of the Interior to hold, in the 
case of Valentine v. City of Chicago, supra, and in 
the case of Barbour v. Wilson et at., supra, that 
public land within the limits of an incorporated 
town is not unoccupied and unappropriated land, 
according to the meaning of the public land laws, 
equally are applicable to land within the harbor 
limits of such a town. 

The defendants, therefore, stated a good defense 
to the bill of complaint in their answer, and the 
decree of the trial court, striking their answer and 
requiring them to give further consideration to 
Lyders’s application, was error. 

IV 

The payment made by the citizens of Del Norte County 
toward the improvement of Crescent City Harbor, pur¬ 
suant to a requirement by Congress, vested them with 
with an equitable interest in the harbor and its improve¬ 
ments, including Whaler Island, which was sufficient to 
withhold Whaler Island from a subsequent appropria¬ 
tion by Lyders. Assignments of Error Nos. 2, 6, and 9 

It will be seen from the act of July 18, 1918, 
supra, that Congress required the contribution of 
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i 

| 

i 

i 

$200,000 by ‘‘local interests’ 1 as a condition prece¬ 
dent to the improvement of Crescent City Harbor. 

After the passage of that act the citizens of Del 
Norte County, California, promptly raised that 
amount of money and paid it to the Secretary of 
War. (R. 25.) j 

At that time a map prepared by the War Depart¬ 
ment, and submitted with its report respecting the 

i 

improvement of Crescent City Harbor, showed 
Whaler Island as connected with the shore |by a 
sand barrier and as constituting an essential ele- 

i 

ment of the contemplated improvement of Crescent 
Citv Harbor, towards which the citizens of the 
county then were making a contribution of $£00,- 
000. (R. 25.) There can be no doubt that the pay¬ 
ment made by the citizens of Del Norte Countv, 
pursuant to the requirement of Congress, vested 
them with an equitable interest in Crescent City 
Harbor and its improvements, including the public 
land known as Whaler Island. I 

The Land Department always has recognized! and 
protected equitable rights as against subsequent! ap¬ 
plication to locate or enter public land. In the in¬ 
stant case Lyders’s application to acquire Whaler 
Island was filed on January 6,1927, approximately 
eight years after the payment made by the citizens 
of Del Norte County, and long after their equitable 
interest in the island had vested. 

Plans for an enlarged harbor were authorized by 
the act of January 21, 1927 (44 Stat. 1010, 10l4), 
which extended its boundaries beyond Whaler Is- 
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land, and thus eliminated the necessity for a sand 
barrier, or jetty, extending to Whaler Island from 
the shore, as had been contemplated by the original 
plan of improvement. (R. 25.) This act, however, 
did not divest the prior equitable rights which the 
citizens of Del Norte County had acquired in the 
harbor, but on the other hand enlarged them 
through an extension of the harbor limits. 

That it was not intended by the act of January 
21, 1927, to exclude Whaler Island from the plan 
of harbor improvement through the extension of 
the harbor boundaries clearlv is shown bv the Ex- 
ecutive orders of January 28 and Februarv 12, 
1927; the latter order withdrew the island from all 
forms of appropriation and 4 ‘in connection with 
the improvement of the harbor at Crescent City.” 
(R. 3, 10.) This fact also is conclusively shown 
by the act of March 4, 1927, supra, which directs 
that the island be patented to the County of Del 
Norte for the purpose of a public wharf. The 
House bill which afterwards became the 1927 act, 
was introduced in the House of Representatives on 
Januarv 21, 1927, which was the same dav on 
which the act, extending the limits of Crescent City 
Harbor became a law. See Congressional Record 
of that date, page 2110. This was prior to the pay¬ 
ment of Lyders’s filing fee. (R. 9, 27.) 

In this state of facts it was within the sound 
discretion of the Secretary of the Interior, in ex¬ 
ercising the ‘"powers conferred upon him by Con- 
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gress to administer the public lands,” to decide that 
the rights of the citizens of Del Norte County, ac¬ 
quired as aforesaid, withheld Whaler Island! from 
subsequent appropriation by Lvders. (R. 2$, 27.) 
“Within the domain of these powers he (the Sec¬ 
retary) is free from the control of Congress,;” and 

i 

his rejection of Lvders’s application to ; enter 
Whaler Island with Valentine scrip is not subject 
to judicial review. See United States ex rel\ Hall 
v. Lane (48 App. D. C. 279), and the cases cited on 
page 283. This decision was affirmed in 254 

U. S. 343. ! 

V | 

i 

i 

“ Equity will not require that to be done which if done 

would be useless.” Assignments of Error Nos. 4, 5, 

and 10 | 

! 

| 

It is to be noted that Congress, by the act of 
March 4, 1927, did not entirely surrender title to 
Whaler Island to Del Norte County, but that it 
only authorized a patent conveying a base fee in 
the land to the county, which was limited to a pub¬ 
lic purpose; thus, by the express will of Congress 
the United States retained for itself a possibility 
of reverter. 

The appellants know of no power which can com¬ 
pel the United States to surrender its possibility of 
reverter against its will; or which can compel 
it to convey to Lvders title in fee simple to the 
land embraced in Whaler Island by virtue of a 


Jr 
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decree rendered in a cause to which it was not a 
party. 

In this connection it is needless to say that the 
United States is not a party to the instant case, 
and that it was not a party to the prior suit, Equity 
No. 48087. 

Patents to public lands are issued by the Presi¬ 
dent of the United States, and not by the Secretary 
of the Interior. The President in that respect, as 
in all others, is bevond direct control bv the courts. 
For that reason, from the beginning of the Govern¬ 
ment to the present time, no appellate court ever 
has affirmed a decree in equity, or a judgment at 
law, which required the issuance of a patent to 
public land. 

United States v. The Commissioner, 72 
U. S. (5 Wall.) 563. 

The Seeretary v. McGarrahan, 76 U. S. 
(9 Wall.) 298, 314. 

Work v. Braffet,216 U. S. 560-567. 

Stadin v. Garfield, 32 App. D. C. 49. 53. 

Gilbert v. Ballinger, 36 App. D. C. 203, 209. 

It hardly is to be supposed that the President, 
contrary to the express will of Congress, would issue 
a patent in fee simple, conveying absolute title to 
Lyders for land in which the United States has 
retained a possibility of reverter. 

Under such conditions, to require a further con¬ 
sideration of Lyders’s application by the Land De¬ 
partment, is to require a vain thing; contrary to the 


I 

I 

I 


maxim “equity will not require that to be done 

i 

which if done would be useless.” j 

Furthermore, the authority which the appellants 
have over the public lands of the United Staties was 
derived from Congress, and Congress may at any 
time limit or withdraw such authority. As the ap¬ 
pellants read the act of March 4, 1927, supra\, with 
reference to Whaler Island, Congress thereby has 
confined their jurisdiction and powers with rgspect 
to that particular tract of public land to the! issu¬ 
ance of a patent therefor to Del Norte County; for a 
public purpose. To require the defendants t6 dis¬ 
pose of Whaler Island contrary to the direction of 
Congress would accomplish nothing, as the patent 
would not convey a valid title as against the United 
States. j 

CONCLUSION 


The action of the lower court manifestlv' was 

•/ 

erroneous: 

1. In sustaining appellee’s motion to strike the 
answer, thus preventing appellants from haying 
their day in court. 

2. In holding that the judgment rendered against 
appellants’ predecessors in office, which had abated 
for failure to substitute appellants as parties! de¬ 
fendant as required by law, is res judicata, binding 
appellants. 

3. Because the land has been appropriated! by 

Congress for public use as a harbor. j 
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4. Because the land is situate within the cor¬ 
porate jurisdiction of the town of Crescent City, 
California. 

5. Because the citizens of Del Norte County, 
California, by their cooperation with congressional 
plans, and payment of money for harbor improve¬ 
ments to the Secretary of War of the United States, 
vested the county with certain equitable rights to 
Whaler Island, which are sufficient to withhold it 
from appropriation through Valentine scrip. 

6. Because the Secretary of the Interior has no 
discretion to disobey the express direction of Con¬ 
gress contained in the act of March 4, 1927, supra. 

7. Because the court had no jurisdiction under 
the pleadings except to render judgment in favor 
of the defendants. 

For the above reasons, and the further reasons 
expressed in the foregoing brief, it is respectfully 
submitted that the lower court should be reversed, 
and that judgment should be entered in favor of the 
appellants, Ray Lyman Wilbur and Charles C. 
Moore. 

E. C. Finney, 

Solicitor, Interior Department. 

O. H. Graves, 

Assistant to the Solicitor. 

Victor H. Wallace, 

Attorney. 
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Court ot appeals!, ©Strict of Columbia 
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No. 5491. 


Kay Lyman Wilbur, As Secretary of the Interior, and 
Charles C. Moore, As Commissioner of the Gieneral 
Land Office, 

Appellants, 


vs. 


Eric Lyders, Appellee. 


BRIEF ON BEHALF OF APPELLEE, j 

i 

I 

i 

i 

This case was heard below on the bill of complaint 
and the answer of the appellants, defendants below, 
and the motion of the appellee, plaintiff beloiv, to 
strike the answer of the defendants for insufficiency, 
and comes to this Court upon the appeal of thb de- 

i 

fendants below, the Secretary of the Interior and the 


i 
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Commissioner of the General Land Office, from a de¬ 
cree striking said answer and restraining and enjoin¬ 
ing said defendants from cancelling or rejecting 
plaintiff’s location of a tract of unsurveyed land 
known as Whaler Island, in the harbor of Crescent 
City, California, and from issuing a patent thereto 
to the County of Del Xorte, California, and requiring 
said defendants, in giving full legal force and effect 
to the plaintiff’s selection thereof, to exclude from 
consideration certain executive orders withdrawing 
the Island from location, settlement, etc., and also 
a certain Act of Congress of March 4, 1927 (44 Stat. 
Part 3, 1845), which authorized the Secretary of the 
Interior to patent the Island to Del Xorte County, 
both the executive withdrawals and the Act of Con¬ 
gress being subsequent in time to the tiling of the 
plaintiff's selection and location. (K. p. 29) 

The statement of the case appearing in appellants’ 
brief is deemed by counsel to cover the situation in 
its essential facts, and accordingly, in order to avoid 
repetition, we do not repeat the same here at length. 
It may be noted, however, as referred to in the plead¬ 
ings below (K. pp. 5, (j) and in the brief for the ap¬ 
pellants, that this controversy has already been con¬ 
sidered bv this Court in Xo. 4783, wherein this Court 
affirmed the decree of the Supreme Court of the Dis¬ 
trict of Columbia, on the 4th day of Xovember, 1929 
(59 App. D. C. 122, 36 Fed. 2d 108). As in their brief 
in case Xo. 4783, supra, so in their brief in this case, 
the appellants make no reference to the allegations 
of the bill of complaint below to the effect that the 
plaintiff had in every way complied with the existing 
rules and regulations of the General Land Office and 


3 


i 

i 


the Department of the Interior in respect of his selec¬ 
tion of Whaler Island (R. p. 3) and that by his selec¬ 
tion aforesaid he had done everything necessary and 
proper under tlie rules and regulations of the Depart¬ 
ment of tlie Interior to vest in him the equitable title 
to the aforesaid Whaler Island, and to entitle him to 
receive a patent therefor, the aforesaid Act of Con- 

I 

gross of March 4, 1927, to the contrary notwithstand¬ 
ing. (R. p. 7, 8) 

I 

ARGUMENT. 

Counsel for the appellants discuss their case in five 
separate subdivisions, grouping their Assignments of 
Error thereunder in the manner stated bv tlieni, and 
accordingly we first discuss the propositions so ad¬ 
vanced by the appellants in the same order ajs the 
same are treated in their brief. j 

Before taking up their first proposition, based on 
their assignment of error Xo. 1, counsel for tlije ap¬ 
pellants state that this Court, in its opinion in the 
prior case of West vs. Lyders (59 App. D. C.j 122; 
supra), gave Valentine scrip a status superior to 
scrip of other kinds, and added “in this respect the 
Court conferred a dignity upon Valentine scrip to 
which it is not entitled.” We respectfully submit! that 
this Court was correct in assigning to Valentine fecrip 
a superior status, and for the reasons stated, j The 
“locating power” of scrip is determined by the act 
creating it in the same manner as other public land 
laws define the character of the land to which! the 
law is applicable. In another sense Valentine Scrip 
is superior to other kinds of scrip in this that it 
clearly gives the right to select therewith unsurveyed 
land. (See Edward F. Smith, et al., 51 L. D. 454.) 


i 
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The Act of 1S72 provides that the claimant 41 may 

select and shall be allowed, patents for an equal 

quantity of unoccupied and unappropriated lands of 

the United States, not mineral, and in tracts not less 

than the subdivisions provided for in the United 

States land laws, and, if unsurveyed when taken, to 

conform, when surveyed, to the general system of 

United States land survevs.” 

* 

While this case requires only a recognition of the 
power of Valentine Scrip to locate lands that are 
unoccupied, unappropriated, non-mineral and unsur¬ 
veyed, it may be appropriate to point out the harsh¬ 
ness of the Secretary's view as to the equitable rights 
of Juan Miranda on which the Valentine selection 
rights are based. Granting that Miranda, through 
a mistake in procedure, was in default, his equitable 
rights to the valuable tract of over 13,000 acres on 
which the Town of Petaluma now stands were never 
questioned and were given full recognition by Con¬ 
gress when it relieved him from his default and gave 
him an opportunity to establish his claim on the 
merits. 

It is an idle act to compare the locating power of 
Valentine scrip with that of other kinds of scrip, and 
there are no such things as general rules applicable 
to all kinds of scrip. As above pointed out, one must 
look to the statute creating the scrip to ascertain the 
method of using it and the extent of its locating 
power. Asian illustration, Palatka Scrip, provided 
for by the Act of July 5, 1884 (23 Stat. 103), can 
only be located on vacant and unappropriated public 
lands of the United States within the State of Flor¬ 
ida. So far as counsel are aware, the only scrip, out¬ 
side of Valentine scrip, which can be located on un- 


I 


o 


surveyed land, is what is known as Sioux Half! Breed 
Scrip (see 20 L. D. 530, 37 L. D. 351). j 

Counsel for the appellants discuss the case of Mann 
vs. Tacoma Land Company (153 U. S. 273). j That 
case involved what are known as “tide lands” 

i 

(Whaler Island is not “tide land”) and the Conten¬ 
tion was there made that the Miranda grant contained 
tide lands, and so Valentine scrip should be able to 
take lands of like character as well as equal; area. 
The Supreme Court denied that contention. Justice 
Brewer’s argument, from which quotation is mude by 
the appellants in their brief, was with relation to the 
merits of the claim to tide lands, not to the question 
of the value of the scrip. Xo reference whatsoever 
was made by the Supreme Court in that case;as to 
the applicability of Valentine scrip to unsurveyed 

j 

lands. ; 

Accordingly, the decision of the Supreme Court in 
the case of Mann vs. Tacoma Land, Company, supra, 
has nothing to do with the question herein presented 
to this Court, and it is not true that “we are dealing 
with the location of scrip which possessed no superior 
virtues”—Valentine scrip does possess a superior 
virtue, in that it may be located upon unsurveyed 
land, and the Secretarv of the Interior has admitted 
in his answer in this case that on the Gth day ofi Jan¬ 
uary, 1927, Whaler island contained about three and 
one-half acres of public land of the United States 
which had never been surveyed as a part of the: pub¬ 
lic domain, and that at that date it was not occupied 
by any claimants under the public land laws, j (R. 
p. 20) We will discuss later in this brief the conten¬ 
tion made by the appellants that at the date of 


i 
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Lydors' selection the land had already been “appro¬ 
priated 

I. 


The appellants say that ** The trial court erred in 
sustaining the appellee's motion to strike the appel¬ 
lants' answer and in striking the answer accord¬ 
ingly ." (Assignment of Error Xo. 1.) 

We do not question the holdings of the decisions 
referred to by counsel for the appellants in this sec¬ 
tion of their brief, but we do express amazement that 
the Secretary of the Interior, in the instant case, 
should complain that he has been held to be bound 
by a decree against his predecessor in office, because 
such decree was rendered without notice to him, and 


without an opportunity id veil him to be heard in op¬ 
position thereto. 

It appears from the records of this Court, in case 
Xo. 4-783, supra , that when this controversy was be¬ 
fore this Court in that case, one of the present at¬ 
torneys for the appellants, who was counsel for the 
original appellants in that case, filed a motion in this 


Court, asking leave to have the present 


Secretary of 


the Interior, Ray Lyman Wilbur, and the present 


Commissioner of the General Land Office, Charles (’. 


Moore, substituted in the place and stead of the 
former appellants, West and Spry, and an order of 
this Court permitting such substitution was granted 
on Xovember 14, 1929. At the time of the argument 
of the former case in this Court, the attorney in ques¬ 
tion, now appearing for the appellants herein, and 
originally appearing for the original appellants in 
that case, was actually the attorney of the present 
appellants. It ill becomes the present appellants to 


contend that they had no opportunity to be heard in 
opposition to the decree rendered in the former case, 
because their own attorney argued that case I in this 
Court when they were admittedly in office; aiid they 
were willing enough to be substituted as parties in 
the former case, as they were upon the motion of 
their own counsel, and they were willing enough to 
tile a motion, as they did by their same counfeel, for 
a stay of the mandate of this Court, pending appli¬ 
cation for certiorari to the Supreme Court of the 
United States, until they were advised bv the At- 
torney General of the United States that the Solicitor 
General had decided not to apply to the Supreme 
Court of the United States for a writ of certiorari 
in said case, for the reason that the said Kay Lyman 
Wilbur was not in a position to make such anj appli¬ 
cation, because of the omission to substitute him as a 
party appellant within the statutory period (R.i p. 6). 
Their refusal to obey the former decree well 
nigh verges upon contempt. Fairness andj good 
conscience would dictate that having appeared 
in the former proceedings by his attorney and 
argued the case, the Secretary should be bound 
by the decree. If he had had no intention of; com¬ 
plying with this Court’s decision, if adverse to him, 
he should have raised the point of lack of jurisdic¬ 
tion at the argument of the case before this Court. 
This is not a case like The Secretary vs. McGarrahan 
(76 U. S. (9 Wall.) 298), where the Secretary had no 
notice of the proceedings against his predecessor in 
office. In the present controversy, not only did the 
present Secretary have notice of the former proceed¬ 
ings, but he actually participated therein. 


i 
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The appellants contend under this division of their 
brief that “The legislation of Congress with refer¬ 
ence to Whaler Island, and the various acts per¬ 
formed by its agents pursuant to such legislation, 
constituted an appropriation of the Island sufficient 
to defeat the subsequent application of Lyders to 
make private entry for the land.” (Assignments of 
Error Xos. 7 and 8.) 

Counsel confess to some amusement at the naivete 
of counsel for the appellants in referring to the War 
Department, and the office of the Chief of Engineers, 
parts of the executive branch of the Government, as 
the agents of Congress! 

It is axiomatic that a motion to strike a pleading, 
or a demurrer thereto, only admits such allegations 
of the pleading as are well pleaded. Applying this 
rule to the answer of the defendants, Secretary of 
the Interior and Commissioner of the General Land 
Office, appellants in this cause, it follows that the mo¬ 
tion to strike does not admit the truth of anv allega- 
tions therein which differ from or add to the facts 
already found by the Land Department in their deci¬ 
sions rejecting Lyders' application. 

The Land Department is a special tribunal created 
by Congress to lind all facts necessary to the proper 
disposition of matters coming before it, and such 
facts will not be found by the Courts in advance of 
the Land Department’s findings. 


Brown vs. Hitchcock (173 C. S. 473, 43 L. od. 
772) 

Cosmos Exploration Co. vs. (iraif Eaqle Oil 
Co. (190 U. S. 301, 47 L. ed. 1064) 
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Humbird vs. Avery (195 U. S. 480, 502, 49 
L. ed. 296) j 

Central Union Trust Co. vs. Martin (5 Fed. 
2nd 116) | 

i 

The 'Secretary, in denying Lyders ’ application, 

i 

found as follows (R. p. 13): 


‘ 1 Appellant contends that the Island \\|as va¬ 
cant and unappropriated public land at the time 
of his selection. * * * In consideration of this 
matter it is proper to observe that "Whaler‘Island 
had never been taken possession of and occupied 
by the Government for any special purpose prior 
to appellant’s scrip location, and it has never at 
any time been included or involved in any plan 
authorized or approved by Congress for tjie im¬ 
provement of Crescent City harbor. * * |* The 
plan recommended and adopted (by Congress for 
the development of Crescent City harbor) author¬ 
ized the construction of a breakwater 3,000 feet 
in length extending from Batterv Point; in a 
southerlv direction straight toward Round!Rock. 
The construction of a jetty or sand barrier from 
Whaler Island to the high-water beach line was 
not authorized. * * * In directing the issuance 
of a patent, as it did, Congress acted with full 
knowledge of the claim asserted to the island by 
Lyders. The report (No. 2019) of the House 
Committee on the Public Lands accompanying 
H. R. 16555, identical with S. 5385, which became 
a law, reads in part as follows: 


‘ v * * This island is unsurveyed public I land, 
and manifestly the Government, notwithstand¬ 
ing the application, should retain the power to 
apply it to public purposes, such as a public 
wharf. j 

The equities are in favor of the public inter¬ 
est. The private claimant should not succeed 


| 
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in his application unless lawful reasons require 
it. The courts are open to protect the lawful 
right, 1 if any, of the applicant, notwithstanding 
this action of Congress.’ ” (R. pp. 13, 14, 15.) 

And again, in passing upon Lyders’ motion for re¬ 
hearing in the Land Department, the Secretary held 
in part as follows: 

“* * * The public domain is the property of 
the United States, and it can be disposed of only 
in accordance with the laws of Congress. The 
Department of the Interior, which was itself cre¬ 
ated by Congress, has no inherent powers with 
respect* to public lands. It has authority to dis¬ 
pose of i those lands only because Congress has 
vested such authority in it, and in disposing of 
them it must act in the manner and for the pur¬ 
poses specified by statute. 

4 ‘In the instant case Congress, by the act of 
March 4, 1927, supra, has given a mandatory di¬ 
rection to the Secretarv of the Interior to take 

* 

such action as mav be necessarv to insure the 

* 

issuance of a patent to the county of Del Norte, 
California, to Whaler Island for the purposes of 
a public wharf. Therefore, as the matter now 
stands, the Land Department has no power to 
dispose of Whaler Island in any other way.” 
(R. p. 17.) 

To summarize these findings of the Secretary, duly 
made in accordance with the Rules of Practice of 
his Department: The Secretary found that Whaler 
Island was a portion of the public domain, was va¬ 
cant and unappropriated public land, unsurveyed, and 
had never been taken possession of or occupied by 
the Government nor included in any plan approved 
by Congress for the improvement of Crescent City 
Harbor. 
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The answer of the Secretary admits that \ Lyders 
did attempt to select a tract of unsurveyed public 
land known as Whaler Island; further, that; on the 
6th of January, 1927, the date of selection, Whaler 
Island contained about three and one-half acres of 
public land of the United 'States which had never 
been surveyed and which was not, on that datp, occu¬ 
pied bv anv claimant under the Public Land Laws. 
The answer then sets forth a number of allegations 
of fact irrelevant, immaterial, inconsistent with or 
not included in the findings of fact made by tjie Sec¬ 
retary in rejecting Lyders’ application, among which 
we mention that the Island is within t lie limit si of tbe 
harbor of an incorporated town known as Crescent 
City; that public control over Whaler Island is nec¬ 
essary in the interest of the harbor; that Whaler 
Island is shown upon the plats made by thb War 
Department as being included in the scheme iof im¬ 
provement of Crescent City harbor contemplated by 
the 'War Department and authorized by Congress and 
as being essential to such improvement; that ion the 
date Lyders paid the filing fee, to-wit, on the 27th day 
of January, 1927, a bill was introduced in Coingress 
directing the Secretary of the Interior to issue -patent 
to Whaler Island to Del Norte Countv. 

i 

Further answering the whole bill the Secretary sets 
forth that the construction of Crescent Citv harbor 
will be of great value to the navigation of the Pacific 
Ocean and to the country back of the harbor, and 
that Whaler Island will be of great value in the con¬ 
struction of the harbor; that Lyders lives in San 
Francisco, is a practicing lawyer and has no business 
or other interests in Crescent City or its vicinity; 
that his purpose is to impede the construction pf the 
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harbor or to compel the purchase of the Island from 
him, and that Del Xorte County by contributing 
$200,000. towards the improvement of the harbor ac¬ 
quired an equitable interest in the harbor and in 
Whaler Island. 

Many of these allegations are obviously irrelevant, 
such as Cyders’ residence, occupation and other in¬ 
terests in or about Crescent City, and are entirely 
outside of the findings of fact made bv the Secretary. 
The fact that the Island lies in or near Crescent City 
harbor or bav is immaterial unless it is found that 


the Island is i properly within the limits of an incor¬ 
porated town. There is no such finding in the Sec¬ 
retary’s decision; in fact his finding as well as his 
allegation in the answer that the Island is unoccupied 
public land of the United States is to the contrary. 

The term public land has long been settled to mean 
such land as is open to sale and other disposal under 
general laws. 


Wilcox r.s. Jack*mi (38 U. S. 498, 513 10 L. ed. 
204, 271) 

Xewhall vs. Sanger (92 U. S. 761, 23 L. ed. 
769) 

Bar Jon vs. Northern Pacific Railroad Co. (145 
U. S. 535, 36 L. ed. 806) 


It follows that if Whaler Island had been lawfully 

* 

included within the limits of an incorporated city it 
would no longer be subject to disposition under the 
public land laws and would therefore not be public 
land of the United States. 

The fact remains, and it is abundantly clear from 
the record, that the United States never took anv 
action to reserve or otherwise appropriate Whaler 
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Island until after Lyders’ rights therein had fully 
vested. We know of no decision of any court holding 
that the mere inclusion of public land of the jUnited 
States within the exterior limits of a larger tract con¬ 
stituting the subject matter of a report of the War 
Department, or holding that the mere appropriation 
of money by Congress for the improvement; of a 
harbor, serves to constitute ‘Cm appropriation” of 
such public land of the United States as may lie 
within the exterior borders of the larger tracts so as 
to defeat application for and entry upon the; same 
under the public land laws. j 

Counsel for the appellants, on page 22 of; their 
brief, state that “as an intent by the government to 
appropriate public land for a public purpose, evi¬ 
denced bv specific legislation and bv overt acts tio that 
end, is equivalent in equity to actual appropriation 
as against a subsequent volunteer with notice (the 
record is silent as to anv notice Lvders may! have 

. . . - i 

had, and we might add ‘notice of what?’) the decree 
appealed from in this case, in favor of Lyders, was 
erroneous.” It is highly significant that no authority 
is cited by the appellants to sustain this novel propo¬ 
sition. i 


III. 

i 

The appellants next contend that “Public land [situ¬ 
ated within the limits of the harbor of an incorpo¬ 
rated town is not subject to appropriation by d pri¬ 
vate individual , under the public land laws of the 
United States .” (Assignment of Error Xo. 3.) I 
The foregoing proposition is not supported by any 
of the authorities cited by the appellants. We submit 
that the true rule is that so long as land remains ipub- 


I 


i 
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lie land of the United States it is subject to appropri¬ 
ation, and it only ceases to be public land when it is 
lawfully appropriated. 

An analysis of the cases cited on page -4 of the 
appellants’ brief shows that they have no bearing 
upon the present case. 

In Valent the vs. City of Chicago an application was 
made to select with Valentine scrip a portion of the 
City of Chicago which, as the Secretary found, had 
long ceased to be public land of the United States. 

In City of Seattle vs. McAleer an application to 
select with Valentine scrip a portion of the City of 
Seattle was rejected for the reason that the lands 
were lawfully embraced within the incorporated limits 
of a city and had therefore ceased to be public lands. 

In the case of James H. May an application to se¬ 
lect land with Valentine scrip was rejected because 
the land was occupied and within the corporate limits 
of a eitv. 

In Thomas B. Valentine et al. (5 L. 1). 382), the 

•Secretary merelv confirmed the former decision of 
* • 

the Department in Valentine vs. City of Chicago , 
supra , holding that the disposition of the land through 
the action of the War Department in 1839 was final, 
and not to be inquired into by the Land Department? 
the land sought to be selected had long ago ceased 
to be public land, and, being within the corporate 
limits of the City of Chicago, it could not be appro¬ 
priated by the use of Valentine scrip. 

In the case of Cyrus F. Clapp the Department held 
that lands embraced in a naval and military reserva¬ 
tion could not be selected with Valentine scrip. 

It should be borne in mind, however, that the un¬ 
authorized or attempted extension of the corporate 
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limits of a city or town does not deprive land im¬ 
properly included therein of its character of! public 
land so as to preclude its selection. See Hamper vs. 
Grand Junction (16 L. D. 127), where it is held that 
the extension of the corporate limits of the t'own to 

i 

include land that cannot be taken under the tpwnsite 
laws does not operate to segregate such land from 
the public domain. See also McChesncy vs. Aberdeen 
(16 L. T). 397). j 

Obviouslv, the allegations in the Secretary’s an- 
swer, outside of or not in harmony with the findings 
of his own decisions, cannot be considered a^ addi¬ 
tional findings. See Puyet Mill Company vs. Broivn 
(54 Fed. 987, 991), where the Court, after paying 
that the Secretary of the Interior and his subordi¬ 
nates constitute a special tribunal for the determina¬ 
tion of questions arising in the administration of the 
public land laws, and that their decisions on ■ ques¬ 
tions of fact are conclusive upon the Courts, added 
that the decisions must be made in the due perform¬ 
ance of official duties in accordance with the jusual 
rules of practice and after a fair opportunity to 
claimants to present evidence. 

The rule has been recognized by this Court in Read 
vs. IFor/i (59 App. D. C. 22; 32 Fed. 2nd 413, j415), 
where the Court held that the Secretary was notifore- 

j 

closed by an allegation in his answer from further 
investigating the question because it had not been 
passed upon by the Department, and that until the 
Secretary had exercised his administrative discretion 
the Courts could not control the lawful course of 
procedure in the Department. 

It is true that the present case is the first cash, so 
far as counsel are advised, in which the question has 
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been raised as to whether or not Valentine scrip can 
be located on land within the limits of the harbor 
of an incorporated town. We respectfully submit, 
however, that the Secretary of the Interior, if he 
wishes to pafes upon that question, must do so in the 
due performance of his official duties in accordance 
with the Rules of Practice and after a fair oppor¬ 
tunity to the claimant to present evidence. The ap¬ 
pellants contend that their statement, in paragraph 
16 of their answer to Ryders’ bill of complaint (R. 
p. 26) “that the land known as Whaler Island is 
within the established harbor limits of an incorpo¬ 
rated town known as Crescent City, California, and 
that it therefore is not subject to acquisition under 
any of the Public Land Laws of the United States, 
including the Act of April 5, 1872, pursuant to which 
the Valentine scrip was issued”, constitutes “a rul¬ 
ing” by the defendants (appellants here) with re¬ 
spect to the disposition of public land of the United 
States which Congress has committed to their exclu¬ 
sive jurisdiction and control, and they add that un¬ 
less the rule is arbitrary or capricious, it is binding 
upon the courts. We earnestly contend that it is cer¬ 
tainly arbitrary and capricious to first make such 
“a ruling” in an answer to a bill in equity filed in 
court, instead of making it in accordance with the 
Rules of Practice of their own Department. Until 
the Land Department lias regularly passed upon the 
question, the Courts cannot consider it. 

On page 26 of their brief, the appellants assert 
that the reasons which caused the Secretarv of the 
Interior to hold that lands within the limits of an 
incorporated: town are not subject to appropriation 
with Valentine scrip “apply with even greater force 
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to lands located within the harbor limits of an| incor¬ 
porated town, which require public control for the 

i 

enforcement of law and the safety of navigation. ” 
Since the police power and jurisdiction of a; State 
include all public land within its borders, the j police 
power and jurisdiction of Crescent City can still be 
maintained over Whaler Island even though the Is¬ 
land remains public land of the United States, and 
even though it might be within the harbor limits of 
an incorporated town. We are unable to sect* why 
the reasons which caused the Secretary of the In¬ 
terior to hold that lands included within the Unfits of 
an incorporated town are not subject to appropria¬ 
tion with Valentine scrip, should apply with any 
force whatsoever on a rockv, barren island which the 

* . i 

Secretary has held to be vacant public land of the 
United States and unoccupied. 

The case of Smith vs. The Board of County Com - 
missioners of Skagit County, (45 Fed. 725) goes no 
further than to say that the police powers and police 
jurisdiction of the City must, to be essential to the 
maintenance of an efficient City Government, extend 
over its harbor. The extension of the police powers 
and jurisdiction of Crescent City over its harbor 
could not be adversely affected by patenting Whaler 
Island to the appellee herein. The police powejr of 
the government, of a state or municipality, can have 
no effect upon title to public land. 

True it is, that Congress in the Act of Julyj 18, 
1918, (40 Stat. 910) referred to “Crescent City Har¬ 
bor” eo nomine. But there is no showing anywhere 
that Crescent City has ever established any harbor 
limits. If such harbor limits had ever been estab¬ 
lished, the appellants would surely have attached a 
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showing of inch action as an exhibit to their answer. 

The appellants assert in their answer that Whaler 
Island is a barren and rocky island (R. ]>. 24). Since 
nnsurveyed and unoccupied, it could not be entered 
as a part of Crescent City town site. The fact that 
the Island was surveyed by the United States (see 
amendment to bill of complaint, R. p. 18) is conclu¬ 
sive proof that the area involved in the Island was 
above the line of high tide, and could not be consid- 
ered as tide lands, the title to which was granted to 
the State of California upon its admission into the 
Union. 

In the case of Mission line!: ( o. vs. Luited States , 
(109 Fed. 7(v») the Circuit Court of Appeals for the 
Ninth Circuit, in discussing the fact that a large part 
of the City of San Francisco had been built upon 
land formedv submerged lands of the bav, but since 
filled in, with the encouragement and consent of the 
general Government, held that the United States was 
not entitled to recover any of the submerged land 
included in the grant from the State of California to 
the predecessor in interest of the defendant. The 
court further held, however, that that grant did not 
include the two rocks or islands, adjacent to one an¬ 
other, projecting above the plane of the ordinary 
high water in the Bay of San Francisco, one having 
an area of .14 of an acre, and the other an area of 
.01 of an acre, for the reason that neither of them 
had ever passed to the State, and the title of the 
United States thereto was confirmed. The United 
States had sued to eject a drydock company and a 
warehouse company from certain tide lands sur¬ 
rounding these two small rocks. That decision was 
affirmed by the Supreme Court of the United States 


I 
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iii the case of United States vs. Mission Rock Com¬ 
pany (189 U. S. 391). Both courts held that although 
title to the tide lands had passed, first to thje State 
and then from the State, the ownership or titlxi? of the 
United States in and to the rocks in question had 
never been extinguished. So here, the Secretary has 
definitely found and lias stated in his answjer that 
Whaler Island is public land of the United .States, 
so even if it be within the harbor limits of the incor¬ 
porated Town of ('rescent City, it is subject tjo loca¬ 
tion bv Valentine scrip. ! 

1 I 

T V. | 

Appellants next assert that “The paymentl made 

by the citizens of Del Norte County toward the im¬ 
prove )nent of Crescent City Harbor, pursuant to a 
requirement by Congress , vested them with an equit¬ 
able interest in the harbor and its improvements, in¬ 
cluding Whaler Island, which teas sufficient to with¬ 
hold Whaler Island from a subsequent appropriation 
by LydersH (Assignments of Error Nos. 2, 6 and 
9.) | 

The appellants refer to the contribution made by 
the citizens of Del Norte County toward the improve¬ 
ment of Crescent City Harbor. They refer to the 
fact that 4 ‘a map prepared by the War Department, 
and submitted with its report respecting the improve- 
ment of Crescent City Harbor, showed Whaler Inland 
as connected with the shore by a sand barrier,! and 
as constituting an essential element of the contem¬ 
plated improvement of Crescent City Harbor, towards 
which the citizens of the County then were makijng a 
contribution of $200,000.” (See page 29 of the ap¬ 
pellants’ brief), and they add 44 there can be no doubt 
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that the payment made by the citizens of Del Xorte 
County, pursuant to the requirement of Congress, 
vested them with an equitable interest in Crescent 
City Harbor and its improvements, including the 
public land (note the phrase) known as Whaler 
Island/' Surely the appellants would not have this 
Court believe that the sum of $200,000 was spent 
on the construction of a sand jetty connecting Whaler 
Island with the shore! The answer of the defendants 
(R. ]). 25) and their brief on page 30, expressly state 
that a revised and enlarged plan of improvement was 
adopted which excluded from its scope the jetty con¬ 
necting Whaler Island with the shore. The sum of 
.$200,000 was expended in the construction of a break¬ 
water on the other side of the harbor from Whaler 
Island, extending from Batterv Point in a southerlv 
direction toward Round Rock (R. p. 14). Accord¬ 
ingly, while 1 the contention might be made that the 
expenditure of the sum of $200,000 gave to the County 
of Del Xorte an equitable interest in the improve¬ 
ment of Crescent City Harbor, that expenditure 
could give them no equitable interest in “the public 
land known as Whaler Island,” which is on the other 
side of the harbor, far away from the expenditure in 
question. 

Appellants, on page 30 of their brief, make the re¬ 
markable statement that the Act of January 21, 1927 
(44 Stat. 1010, 1014), which extended the boundaries 
of the harbor beyond Whaler Island, enlarged the 
prior equitable rights which the citizens of Del Xorte 
County had acquired in the harbor “through an 
extension of the harbor limits.’’ The Act mentioned 
adopted and authorized certain designated works of 
improvement, to be prosecuted under the direction 
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of the Secretary of War, and supervision of the 
Chief of Engineers, in accordance with the; plans 
recommended in 1 lie reports therein designated. In 
so far as Crescent City Harbor is concerned, the 
wording of the Statute is as follows: j 

i 

“Crescent City Harbor, California, in accord¬ 
ance with the report submitted in House iDocu¬ 
ment Xo. 595, Sixty-ninth Congress, second ses¬ 
sion, and subject to the conditions set forth in 
said document.” 

j 

Nowhere in the Act and nowhere in the report! men¬ 
tioned is there any reference to the establishment, 
existence, extension or enlargement of any harbor 
limits. j 

The appellants then recite, also on page 30 of! their 
brief, that the executive withdrawals of January 28 
and February 12, 1927, and the Act of March 4, 1 1927, 
clearlv and conclusivelv showed that it was not in- 

* j 

tended “by the Act of January 21, 1927,” to exclude 
Whaler Island from the plan of harbor improvement; 
but it will be remembered that both of the executive 
withdrawals and also the Act of Congress became 
effective only after Cyders’ rights had completely 
vested. The Island was not expressly reserved and 
was not withdrawn in favor of the harbor or for any 
harbor purpose until after Lyders’ selection! had 
been made, and there is no such thing as a reserva¬ 
tion or withdrawal by implication. Wilcox v. Jackson 
supra. “Where vested rights have attached through 
the lawful selection of public land, it is beyond the 
constitutional power either of the Executive or Con¬ 
gress to destroy those rights, except by due process 

of law through proper condemnation proceedings 

! 

j 
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where the land is required for a public use. ” TFV.<tf 
v. Lyders (59 App. D. C. 122, supra, and cases therein 
cited). 

Appellants’ reference to the fact that the House 
bill which later became the Act of March 4, 1927, was 
introduced in the House of Representatives on Janu¬ 
ary 21, 1927, the same day on which the Act “extend¬ 
ing the limits of Crescent Citv Harbor” became a 
law, and that this was prior to the payment of 
Lyders’ filing fee, is frivolous, and merits no com¬ 
ment. 

We respectfully submit that the County of Del 
Xorte acquired no equitable interest in the public 
land known as Whaler Island which was sufficient to 
withhold it from appropriation by Lyders. 


V. 

Appellants’ fifth contention is “ Equity will not re¬ 
quire that to he done which if done ivould be useless .” 
(Assignments of Error Xos. 4, 5 and 10.) 

Under this division, the appellants contend that 
Congress, by the Act of March 4, 1927, only author¬ 
ized a patent to Del Xorte County covering a base 
fee, which was limited to a public purpose, retaining 
for the United States a possibility of reverter; and 
they say they know of no power which can compel the 
United States to surrender its possiblity of reverter 
against its will, or which can compel it to convey to 
Lyders title in fee simple to the land embraced in 
Whaler Island bv virtue of a decree rendered in a 
cause to which it was not a party. 

It seems to us a complete answer to this contention 
to sav that since Lvders had vested rights in Whaler 
Island when Congress passed the Act of March 4, 


I 


1927, Congress could not diminish the extent of 
Lyders’ rights in or ownership of the Island by re¬ 
serving a reversion to the United States, any, more 
than it could give the limited fee to Del Norte County. 

Appellants refer also to the fact that patents to 
public lands are issued by the President of the United 
States, who is in that respect, as in all others, bjeyond 
direct control bv the Courts. ! 

Regardless of the fact that the President signs land 
patents by a Secretary, we need only refer to the de¬ 
cision of this Court in the former hearing of this 

- 1 

controversy in West vs. Lyders (59 App. D. Cj 122, 
supra), wherein this Court said, quoting from i Sim¬ 
mons vs. Wagner (101 U. S. 200) 4 ‘It is settled law 
that ‘where the right to a patent has once become 
vested in a purchaser of public lands, it is equivalent, 
so far as the government is concerned, to a patent 

actuallv issued. The execution and deliverv of the 
%/ * 

patent after the right to it has become complete are 
the mere ministerial acts of the officers charged Iwith 
that duty’ ”. j 

Nowhere in this case has the appellee prayed for a 
decree “requiring” that patent covering Whaler 
Island be issued to him. Nor does the decree below, 
here appealed from, so provide. The decree here 
complained of restrains and enjoins the appellants 
from issuing a patent to Whaler Island to the County 
of Del Norte, pending final determination of the rights 
of the appellee. In its decision affirming a similar 
decree in the former case, this Court very properly 
remanded the case to the Department by decree of j the 
Court below for further consideration of the plain¬ 
tiff’s case, subject to the restrictions contained in jthe 


! 
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decree appealed from. Instead of respecting that de¬ 
cree so affirmed by this Court, the appellants have 
taken the position hereinabove outlined, and for the 
reasons hereinabove set forth we contend that tliev 
should still be restrained and enjoined from issuing 
a patent for Whaler Island to Del Xorte County, 
and that they should be restrained and enjoined, in 
their consideration of the appellee’s application, in 


accordance with the restrictions found in the decree 


below. 


CONCLUSION. 


Aside from our obvious contention that the ap¬ 
pellants should, as a matter of good faith and good 
conscience, consider themselves bound bv the decree 
of this Court in ease Xo. 4783, in the argument where¬ 
of their own attorney participated at a time when they 
were holding the respective offices of Secretary of 
the Interior and Commissioner of the General Land 


Office, and in which case they themselves moved to be 
substituted as parties, and took other action, the 
gravamen of the appellants’ case seems to rest upon 
the suggestion made by this Court, in its opinion in 
the prior case, which is quoted in the answer of the 
appellants (R. p. 21) and on page 19 of their brief. 
Instead of proceeding in an orderly manner, under 
their Rules of Practice (which in our opinion would 
require a new decision by the Commissioner of the 
General Land Office, with appropriate opportunity to 
the appellee to present evidence in respect of any 
matter found in such new decision, from which deci¬ 
sion the appellee would have the right of appeal to 
the Secretary, and would there have opportunity to 
present his case, by oral argument or otherwise), the 
appellants contented themselves with brushing aside 
the decision of this Court as not binding upon them 


and asserted their intention of doing the very!thing 
which was prohibited by the decree of the court below 
affirmed by this Court. I 

We have never contended that the Secretary of the 

* 

Interior should have no opportunity to pass upon the 
validity of Lyders’ selection of Whaler Island, but 
we insist, with all earnestness, that the action of the 
Land Department in passing upon that selection must 
be in accordance with the Rules of Practice of the 
Land Department, and that the applicant should have 
all of the rights to be heard which are guaranteed 
under those rules. The affirmance of the decree of the 
Court below in this case will not deprive the lLand 
Department of its right to pass upon the selection of 
Whaler Island bv Lvders bv the use of Valentine 
scrip, except as the Land Department will be! re¬ 
strained and enjoined from considering the executive 
withdrawals of January 2S and February 12, 1927, 
and the Act of Congress of March 4, 1927. Lyders 
will have to meet, in the Land Department, any other 
situation which may be developed by the action of! the 

Secretary of the Interior and his subordinates. I 
* 

Fairness and good conscience would dictate the Con¬ 
sideration of Lyders’ application upon the basis of 
the facts already found by the Land Department; but 
if other facts are to be found, under the Rules of 
Practice, Lyders should be afforded an opportunity 
to meet those facts in the proper tribunal. 

Accordingly, for the reasons hereinabove expressed, 
it is respectfully submitted that the decree of the 
lower Court should be affirmed. 

C. F. R. Ogilby, 

Attorney for Eric Lyders, Appellee. 
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Peelle, Ogilby' & Lesii, j 

Of Counsel. j 




